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MEDIATOR’S QUESTIONNAIRE TO ATTORNEY 

 

Dear Attorney ________, 

I am pleased to serve as your mediator on ____________ starting at _____ a.m. on Zoom 

Video/in-person and look forward to working with you to a resolution.  You may submit and share 

a traditional Mediation Brief, or alternatively, you may provide brief CONFIDENTIAL responses to 

the following 10 questions.  Either, or both, will be fine but I have found that responses to these 

questions provide me with better insight into the case and help me facilitate the mediation.     

 

1.  If the mediated matters are the subject of one or more pending court, administrative, or State 

Bar proceedings please provide the following: 

• What do the pleadings set forth as the issues pending for decision; and 

• What is the procedural posture of each pending matter; and 

• Are there any issues not included in the pleadings that may be relevant to the mediation? 

2.  Describe any pivotal issues that if resolved would have the effect of rendering moot or non-

controversial other issues AND are there any unique or particular circumstances that might help 

the mediator better understand the parties and the dispute? 

 

3.  Please identify your client and briefly describe your client’s interest(s) in this mediation 

matter.  Also, are there any other persons (including insurance carriers) who have a financial or 

other “legal interest” in the outcome of the issues who are not parties to the pending pleadings 

or who may not be involved in the mediation? 

• If your answer is YES, please name them, describe their interests, and state whether you 

believe these persons are necessary for an effective mediation and an enforceable 

agreement? 

 

4.  Provide the full names of each person in your group who will be present at the mediation.   

 

5.  Have any settlement offers and responses been communicated and if so, please describe? 
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6.  Is there any problem with me discussing with your client, during the mediation, the expense 

and unpredictability of litigating the issue(s)? 

 

7.  Is there a time by which if no agreement has been reached that you or your client must 

terminate the mediation? 

  

8.  What do you believe is/are the biggest obstacles in reaching a complete agreement and how 

do you believe these can be overcome? 

 

9.  As a "bottom line" and confidentially, what do you believe your client is willing to concede or 

not pursue in order to reach a settlement? 

10.  Do you believe that an evaluation of any legal or factual issue or a mediator’s proposal will 

be necessary or helpful? If so, what are the issues?  Also, let me know whether you believe a joint 

session with all the interested parties would be productive. 

 

If you choose to respond to these questions, I would like to receive your responses (or your brief) 

by _________________.  My general approach to mediations is to adapt to whatever works 

best.  In that regard, it is often helpful to have a telephone conference before the mediation. If 

you agree, let me know what days and times are best for you.   

 

It would be helpful if you have an electronic settlement agreement template for a computer-

generated final agreement and please make sure that your/client(s)’ video and audio equipment 

are up and running.  I look forward to seeing you at the mediation. 

 

_________________________________________   
Hon. Marshall Whitley (Ret.) 
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Mediating Trust & Estate Disputes

Enforcing Mediation Settlement Agreements

Hon. Marshall Whitley (ret.)
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Written Settlement Agreements are Confidential

 EC§ 1119(b) – NO writings prepared 
during mediation are discoverable or 
admissible as evidence.  Among other 
things, includes:

 Settlement Agreements; 

 Mediator’s/party’s/counsel’s notes
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 Comes up if one or more parties seeks to 
enforce the terms of the agreement

 For a written agreement to be enforceable, it 
must first be admissible.  

 For it to be admissible, confidentiality must be 
waived.

 For confidentiality to be waived, all parties to 
the agreement must effectively waive

Settlement Agreement Exception to Confidentiality
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 EC§ 1123 says that written mediation agreement is 
admissible if:

 The parties expressly agree to its disclosure; 
and

 Is signed by the settling parties

Settlement Agreement Exception to Confidentiality
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 Fair v Bakhtiari, 40 Cal. 4th 189 (2006) says that 

agreement must state directly that it is:

 Admissible; or 

 Enforceable; or 

 Binding; or

 Words to that effect

 Writing does not have to be in finished form and no 
formulaic phrase is necessary BUT MUST CONTAIN 
ABOVE ENFORCEABILITY LANGUAGE TO BE 
ADMISSIBLE

“Expressly Agree to its Disclosure” - EC§ 1123
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 NOTE:

Signed initial confidentiality agreement 
may make any subsequent settlement 
agreement admissible if it directly states 
that and all settling parties sign 

“Expressly Agree to its Disclosure” - EC§ 1123

6© 2024 Hon. Marshall Whitley (ret.)



7

Sample Enforceability Provision 

 “In the event that it becomes necessary to 
introduce this agreement in any court proceeding 
to enforce its terms the parties waive the 
Mediation Confidentiality provisions of the 
Evidence Code for that purpose only”
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 For the confidentiality waiver in an agreement to 
be effective the parties who the agreement is 
intended to bind must all sign. See Rael v. Davis, 
166 Cal.App.4th 1608 (2008)

 If all do not sign then confidentiality has not 
been waived and the agreement is not 
admissible and therefore not enforceable

“Signed by the settling parties” - EC§ 1123
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Rael v. Davis, 166 Cal.App.4th 1608 (2008)

 Says to be admissible Agreement must be signed by 
all settling parties 

 Facts:
 Agreement named 5 parties to the settlement and 

waived mediation confidentiality as to the agreement.  
All parties signed but one.  One of the signing parties 
sought to enforce the Agreement against another 
signing party.  

 The court stated that before an agreement can be 
enforced it must first be admissible and that without 
all parties signatures waiving confidentiality the 
agreement  remains confidential and therefore not 
admissible/enforceable. 
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 Prep a Memorandum of Settlement (MOS)

 Include all terms but make conditional upon 
resolution of loose end by a date and time certain. 

 What if some issues too complex for MOS?

 Language can say these will be a part of a later 
formal agreement of settlement and release

What if a later disagreement as to these 
matters?

MOS could say mediator will decide

Loose Ends 
(can’t conclude on day of mediation)
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 Not everyone who needs to sign is physically 
present at signing.  Language could say:

  FAX signatures acceptable; or 

 Signatures will be obtained by certain date and 
time

 What if a question whether a certain party/attorney 
has the authority to sign or bind a party?

 Agreement should recite that party has that 
authority and the basis for that authority 

Loose Ends 
(can’t conclude on day of mediation)
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Settlement “Release”

 Parties want to know that the settlement will end all 
issues between them and therefore will seek to 
include a “release” in the agreement.  

 A release is where a party agrees to abandon, or give 
up rights, or claims, that otherwise could be pursued.  

 Scope of release is negotiable

 Whether it will be general or specific regarding the 
subject matter; 

 Its contents; and 

 Whether it will be unilateral or mutual 
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General Release Clause & CC§ 1542 

 Typically applies to all known and unknown claims

 However, pursuant to CC§ 1542 a general release 
does not extend to claims which a party:

 Does not know or suspect to exist in his or her favor 
at the time of executing the release; and

 Which if known would have materially affected the 
settlement

 The intent is to prevent an inadvertent waiver of 
unknown claims merely by signing a general 
release.  [Casey v. Proctor ( 1963) 59 Cal.2d 97.] 
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Waiving CC§ 1542

 Merely reciting that Civil Code section 1542 is 
waived, or that the releasing party intends to waive 
unknown claims, may not be sufficient.  

 There must be independent evidence that the 
releasing party intended to release unknown 
claims.  [McCray v. Casual Comer, Inc. (C.D. Cal. 1992) 
812 F.Supp. 1046.]  

© 2024 Hon. Marshall Whitley (ret.) 14



 In practice, the Agreement should include separate 
lines for initials or signatures by the parties to the 
waiver, indicating:

 Their acknowledgment of the CC§ 1542 waiver; and 

 A statement that the releasing party is:

Aware of the meaning of the CC§ 1542; and 

 Intends, by signing the release, to assume the 
risk of then-existing but as yet unknown claims  
(i.e., give them up)

Waiving CC§ 1542
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A Judgment pursuant to the terms of an 
agreement will be entered by the Court if 
parties to the pending litigation;

 Outside the presence of the court sign a written 
agreement; or 

 Orally agree before the court

 Parties must sign-Agents may sign. Elnekave v Via 
Dolce Homeowners Assoc, 142 Cal.App.4th 1193 
(2006)

CCP § 664.6
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CCP § 664.6

 Allows the Court to issue an order that it shall 
retain jurisdiction to enforce the settlement. 

 Must be requested before case is dismissed.  
Hagan Engineering, Inc. v. Mills, 115 Cal.App.4th 
1004 (2003) [court no longer had subject 
matter jurisdiction]

© 2024 Hon. Marshall Whitley (ret.)
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 Recites that settlement reached immediately after mediation

 Lists the Settling Parties

 Describes subject matter and any underlying pending action

 Details the settlement terms

 Provides that parties intend the Agreement to be 
enforceable and waives the mediation confidentiality 
provisions of the Evidence Code only for purposes of 
enforcing the Agreement

 Assures that signatories have authority to bind

 Release (general or specific)

 If general release consider CC § 1542 waiver or not

 CCP § 664.6 court retains enforcement jurisdiction

 Signed by all parties (counsel)

Enforceable Agreement Contents
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If all else fails…
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