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Hon. David A. Rosen (Ret.) brings decades of civil litigation and judicial 
experience to his work as a mediator and arbitrator. As a practicing attorney, 
he specialized in complex civil matters and argued more than twenty cases 
before the California Courts of Appeal, as well as matters before the Ninth 
Circuit and the California Supreme Court. 
 
His background spans personal injury, professional liability, products liability, 
business and insurance disputes, real estate, employment, and environmental 
matters. Drawing on extensive experience from both sides of the bench, 
Judge Rosen brings practical judgment, procedural insight, and a steady hand 
to complex disputes — including those shaped by today’s evolving discovery 
landscape. 

 
 
When I first began to practice law (Easy, 

ageists! This was long after fire was 

discovered and the wheel was invented.), 

my then-older superiors would regale us 

with tales of Civil Procedure in the 1950s, 

before the Discovery Act was passed in 

California. Until 1958, there was no formal 

discovery in California. How far we’ve 

come in 68 years. Of course, a lot of 

things have led to more complex civil 

litigation and, therefore, more complex 

discovery than the Discovery Act itself; 

class actions, mass torts, computers, and 

now AI, not the least among them. The 

revamp of the Civil Discovery Act in 1986, 

intended to simplify and streamline 

discovery, only made it worse. 

The “good old days” of trial by surprise 

and files which were less than half an inch 

thick for an entire case are the subject 

only of misplaced nostalgia. 70 years ago, 

a relationship between opposing counsel 

built on complete civility, honesty, and 

collegiality, along with, presumably, 

authority from the client, sometimes 

resulted in legal adversaries simply 

showing each other their file at the 

beginning of the trial so that each knew 

what the other was planning to prove. 

Obviously, that wasn’t really realistic back 

then, and would be far removed from 

reality today. On the other hand, the 

cottage industry of Discovery that has 

been built in the ensuing six or seven 

decades doesn’t really benefit the parties 

to a case now, although it can allow a 

willing litigant to hide the ball for a great 

deal of time, if not forever, and can also do 

wonders for a law firm’s revenues. The 

current Supervising Judge of the Civil 

Departments in the Los Angeles Superior 

Court, Honorable Lawrence Riff, has 

written extensively of late about how far 

off track the discovery process has gotten; 

Riff, It’s Past Time to Fix Our Broken 

Discovery Culture, Advocate, February 

2024; Cal. Litig. 2022, Vol. 35, Issue 2, but 

until the profit motive, and, necessarily, 

the secrecy motive is removed, discovery 

games, ahem, battles, will proliferate. 

Now comes, however, CCP section 

2016.090, an attempt by the state 

legislature to truly streamline discovery. 

Based upon FRCP rule 26, this code 
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section, effective 1/1/26, is a codification 

of the “show me your file” ethos of days 

gone by. To be sure, there are still 

discovery battles in federal court, so Rule 

26 has not been a panacea. Thus, it 

seems that 2016.090 won’t be one either. 

Also, 2016.090, the result of a political 

process, contains many exceptions; the 

parties may stipulate out of its early and 

full disclosure requirements, and it 

expressly doesn’t apply in many cases; 

family law and cases with trial preference, 

among others. 

Nevertheless, this straightforward new 

code section, in cases where counsel 

choose to move efficiently towards 

resolution of a dispute, may limit or even 

eliminate what have become customary 

discovery wars. 

 

 


