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Footnotes
1 A.B. and T.T. were seniors at the time this case was originally filed in late 2018 and graduated before the district court

ruled on the class certification motion. A.P. was a senior at the time this case was argued and has presumably graduated.
A.M.B. was a junior at the time of oral argument and is presumably a current senior. No party has suggested that this
case is moot, and we perceive no basis for concluding that it is.

2 After the class certification motion was filed, but before the district court denied it, amended complaints were filed adding
A.M.B. and A.P. as additional plaintiffs. All four Plaintiffs submitted declarations in support of the class certification motion.

3 In moving for class certification, Plaintiffs argued that the requisite element of Rule 23(b) was satisfied either (1) because
Defendants had “acted or refused to act on grounds that apply generally to the class, so that final injunctive relief or
corresponding declaratory relief is appropriate respecting the class as a whole,” see Fed. R. Civ. P. 23(b)(2); or (2)
because separate actions by individual class members could, “as a practical matter, ... be dispositive of the interests of
the other members” or could “substantially impair or impede [the other members'] ability to protect their interests,” see
Fed. R. Civ. P. 23(b)(1)(B).

4 Plaintiffs construe Jordan as standing for the broader proposition that any proposed class that includes future members
automatically satisfies the numerosity requirement, because future members are inherently unidentifiable at the time of
class certification and thereby cannot practicably be joined. We do not read Jordan as establishing such a sweeping
proposition. As an initial matter, Jordan's assumption that the plaintiff in that case could represent all “future” class
members appears to have rested in part on its application of the Fifth Circuit's “across-the-board” rule. See 669 F.2d at
1320 (citing Jack v. American Linen Supply Co., 498 F.2d 122 (5th Cir. 1974)). That aspect of the decision therefore did
not survive Falcon, which would also explain why we did not mention future class members in our decision on remand
in Jordan. See 713 F.2d at 504, as amended, 726 F.2d at 1366–67. Moreover, as we explicitly recognized in Rodriguez,
the inclusion of future class members in a class definition is subject to the ripeness requirement of Article III, see 591
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F.3d at 1118, and so the relevant numerosity inquiry concerning future class members is whether it would be practicable
to join such future members as their claims become ripe.

5 In view of this analysis, we find it unnecessary to address the parties' arguments as to whether numerosity is further
established by the presence, in the class definition, of female student non-athletes who were deterred from participation
in sports by Defendants' alleged Title IX violations.

End of Document © 2022 Thomson Reuters. No claim to original U.S.
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Footnotes
* The Honorable Morrison C. England, Jr., Chief District Judge for the U.S. District Court for the Eastern District of California,

sitting by designation.

1 Neither of Sweetwater's  briefs on appeal includes argument on Plaintiffs' unequal treatment and benefits claim. Thus,
Sweetwater  has waived its appeal on that claim. See Hall v. City of L.A., 697 F.3d 1059, 1071 (9th Cir.2012).

2 Plaintiffs' 42 U.S.C. § 1983 sex-based discrimination claim dropped out of the case in July 2010, when the district court
severed it from the Title IX claims upon agreement of the parties.

3 Plaintiffs' retaliation claim was premised on (1) the July 2006 firing of Chris Martinez, “a highly qualified and well-loved
softball coach,” which occurred shortly after Castle Park received a formal Title IX complaint; (2) a ban on a parent-run
snack stand during softball games; and (3) a ban on parental assistance in softball coaching.

4 Sweetwater  also gave notice of its intent to appeal the district court's decision to certify the Plaintiffs' proposed class.
However, neither of Sweetwater's  briefs on appeal includes argument on the district court's decision to grant class
certification. Sweetwater's  appeal on that issue is waived. See Hall, 697 F.3d at 1071.

5 We give deference to the Department of Education's guidance according to Chevron USA v. Natural Resources Defense
Council, 467 U.S. 837, 843–44, 104 S.Ct. 2778, 81 L.Ed.2d 694 (1984). See Mansourian v. Regents of Univ. of Cal.,
602 F.3d 957, 965 n. 9 (9th Cir.2010).

6 On appeal, Sweetwater  propounds a new theory that, with respect to the first prong of the “effective accommodation”
test, “the idea of proportionality relies on percentages, rather than absolute numbers.” The Government calls this theory,
which has no precedential support, “flatly incorrect.”

7 An institution that sought to explain a disparity from substantial proportionality should show how its specific circumstances
justifiably explain the reasons for the disparity as being beyond its control.

8 That there are “more athletic sports teams for girls (23) than ... for boys (21)” at Castle Park is not controlling. We agree
with Plaintiffs that counting “sham girls' teams,” like multiple levels of football and wrestling, despite limited participation
by girls in those sports, is “both misleading and inaccurate.” It is the number of female athletes that matters. After all,
Title IX “participation opportunities must be real, not illusory.” 1996 Letter.

9 In 2005–2006 (6.7 percent; 48 girls) and 2006–2007 (10.3 percent; 92 girls), the disparity was even greater.

10 The Department of Education says only that a 62–woman gap would likely preclude a finding of substantial proportionality,
but that a six-woman gap would likely not. 1996 Clarification.

11 See Field Hockey, Cal. Interscholastic Fed'n, http://www. cifstate.org/index.php/other-approved-sports/field-hockey (last
visited July 28, 2014).

12 Because the district court construed Sweetwater's  motion to strike Plaintiffs' Title IX retaliation claim as a Rule 12(b)(6)
motion to dismiss that claim, see Ollier , 735 F.Supp.2d at 1224, we do the same.

13 Sweetwater  does not contest that Plaintiffs' alleged harm is “fairly traceable” to them. Sweetwater's  argument against
redressability is premised on the idea that prospective injunctive relief cannot redress past harm. Because Plaintiffs' harm
is ongoing, that argument fails. See McCormick ex rel. McCormick v. Sch. Dist. of Mamaroneck, 370 F.3d 275, 284–85
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(2d Cir.2004); see also N. Haven Bd. of Educ. v. Bell, 456 U.S. 512, 553 n. 15, 102 S.Ct. 1912, 72 L.Ed.2d 299 (1982)
(Powell, J., dissenting). Only Plaintiffs' alleged injury in fact, then, is at issue in our analysis.

14 Thompson v. North American Stainless, LP was a Title VII case, but the Supreme Court's reasoning applies with equal
force to Title IX.

15 Rather, Sweetwater  contends that the district court applied the wrong standard and that Plaintiffs, to show adverse
action, must prove “that they were denied access to the educational opportunities or benefits provided by the school
as a direct result of retaliation.” Our decision in Emeldi v. University of Oregon, however, illustrates that Sweetwater's
position is simply not the law.

16 We also affirm the grant of injunctive relief to Plaintiffs on their Title IX unequal treatment and benefits claim, any objection
to which Sweetwater  waived on appeal by not arguing it. See Hall, 697 F.3d at 1071.

End of Document © 2022 Thomson Reuters. No claim to original U.S.
Government Works.
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The Rights of School Employee-
Coaches Under Title VII and
Title IX in Educational Athletic
Programs

Kim Turner*

Introduction
School employee-coaches may remedy unlawful employment prac-

tices under Title VII 1 and Title IX. 2 Questions of whether, when, and
how to bring claims under one or both statutes are complex. This Ar-
ticle explores under what circumstances school employees, particu-
larly coaches, 3 have the right under Title VII and/or Title IX to address
sex discrimination and retaliation within educational programming at
the primary, secondary, and post-secondary levels. SpeciÞcally, in the
athletics context, how do coaches, 4 whether also teachers, directors,

* Kim Turner is a senior Staff Attorney for the Gender Equity & LGBT Rights Pro-
gram and the Fair Play for Girls in Sports Project of the non-proÞt Legal Aid At Work
(formerly the Legal Aid Society-Employment Law Center) in San Francisco. She focuses
on enforcing Title IX on behalf of girls and young women in federally funded KÐ12
schools, particularly in low-income areas, in addition to the organizational focus on
workersÕ rights. She wishes to thank Elizabeth Kristen, Kristen Galles, Juliana Franco,
David Nahmias, and Amis Pan for their contributions to this Article.

1. 42 U.S.C. ¤ 2000e (2012).
2. 20 U.S.C. ¤ 1681 (2012).
3. There are approximately 100,000 public elementary, middle, and high schools in

the United States. Fast Facts , NATÕL CTR. FOR EDUC. STAT., https://nces.ed.gov/fastfacts/
(last visited Feb. 18, 2017). Roughly eighty-Þve percent of high schools offer sports pro-
grams. See DON SABO & P HILIP VELIZ , SHARP CTR. FOR WOMEN & G IRLS, THE DECADE OF

DECLINE : GENDER EQUITY IN H IGH SCHOOL SPORTS 23Ð24 (Oct. 2012), https://www.
womenssportsfoundation.org/wp-content/uploads/2012/10/ocr_report_2v3100412-Þnal.pdf.
Four-year colleges and universities report employing nearly 80,000 head or assistant
coaches. See DEPÕT OF EDUC., H OW MANY HEAD COACHES WERE REPORTED ? (2014), https://
ope.ed.gov/athletics/Trend/public /#/answer/3/301/main?row=-1&column=-1 (26,233 head
coaches reported); DEPÕT OF EDUC., HOW MANY ASSISTANT COACHES WERE REPORTED ? (2014),
https://ope.ed.gov/athletics/Trend/public/#/answer/3/302/main?row=-1&column=-1 (52,788
assistant coaches reported). In 2014, 14,000 women were employed as intercollegiate ath-
letic professionals, of whom 4,154 were coaches and 7,503 were assistant coaches. See
R. Vivian Acosta & Linda Jean Carpenter, Women in Intercollegiate Sport A (2014) (un-
published manuscript), http://www.acostacarpenter.org/2014%20Status%20of%20 Women
%20in%20Intercollegiate%20Sport%20-37%20Year%20Update %20-%201977-2014%20.
pdf. Thus, there are likely hundreds of thousands of coach-employees throughout the
United States who could encounter discrimination actionable under Title VII or Title IX.

4. Coach-employee claims can arise in primary, secondary, and post-secondary
school settings.
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or professors, who are subjected to either discrimination, retaliation,
or both, evaluate and vindicate their rights?

Both Title VII and Title IX are theoretically available to a coach-
employee5 to address workplace discrimination concerning the coachÕs
employment conditions, as well as female playersÕ experiencesÑinsofar
as these conditions relate to and affect the coachÕs employment. How-
ever, employees deciding whether to proceed under Title VII and/or
Title IX must analyze multiple factors, including the varying ap-
proaches courts take throughout the United States in resolving these
claims. First, one must consider whether the alleged unlawful acts
were directed solely at the coach or against the coach and female ath-
letes in the schoolÑfemale athletes being the historically underrepre-
sented sex.6 Second, one must evaluate the coachÕs goals and whether
desired remedies, such as reinstatement, monetary damages, or injunc-
tive relief are available. Third, one must review administrative prereq-
uisites, such as exhaustion requirements, that present potential ave-
nues and roadblocks to relief. Fourth, one should consider statute-
speciÞc questions such as the required standards to establish unlawful
conduct and applications of preemption principles.

This Article explores how these considerations affect whether
coaches should proceed under Title VII, Title IX, or both. Part I pro-
vides background on Title VII and Title IX and discusses how Title IX
requires gender equity in athletics in federally funded educational in-
stitutions. Part II explains what factors coaches should consider when
deciding to bring Title VII and Title IX claims, such as varying pat-
terns of discrimination; varying approaches to suits, goals, and impli-
cations; administrative exhaustion differences; the scope of actions
and relief; and standards and treatment of retaliation under each stat-
ute. Part III examines courtsÕ divergence concerning whether Title VII
preempts claims under Title IX. The Article concludes by highlighting
the ramiÞcations of proceeding under Title VII, Title IX, or both.

5. This analysis is restricted to coach-employees rather than coach-volunteers. ÒIt
is generally held that unpaid volunteers are not employees for the purpose of the civil
rights statutes because they are not susceptible to discriminatory practices, and the rem-
edy of back pay would be inappropriate for them.Ó F ARRELL ET AL ., 45A AM. JUR. 2D JOB

DISCRIMINATION ¤ 112 (2d ed. 2017). Yet, a volunteer may not be seeking backpay in bring-
ing a civil rights case. See Marie v. Am. Red Cross, 771 F.3d 344, 353 (6th Cir. 2014)
(Ò[R]emuneration is not an independent antecedent requirement, but rather it is a non-
dispositive factor that should be assessed in conjunction with the other . . . factors to de-
termine if a volunteer is an employee.Ó).

6. If the coach suffers discrimination or retaliation because of the athletesÕ sex, and
not due to the coachÕs sex, a Title IX claim is arguably the only available mechanism for
redress.
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I. Background
A. Title VII and Title IX

In bringing a discrimination claim, a coach must choose whether
to sue under Title VII, Title IX, or both. Title VII of the Civil Rights
Act, which prohibits employment discrimination, initially excluded ed-
ucational institutions when passed in 1964. 7 Congress amended the
law in 1972 to include educational institutions. 8 Title VII prohibits em-
ployers from Þring, failing to hire, or in any way discriminating
against an employee because of the employeeÕs sex.9 Title IX of the Ed-
ucation Amendments of 1972 prohibits educational institutions from
engaging in sex discrimination. 10 Title IX became law in June
1972,11 eight years after Title VII and several months after Title VIIÕs
amendment to include educational institutions. 12 SpeciÞcally, Sec-
tion 901(a) of Title IX provides that Òno person,Ó on the basis of sex,
shall Òbe excluded from participation in, be denied the beneÞts of, or
be subjected to discrimination under any education program or activ-
ity receiving Federal Þnancial assistance . . . .Ó13 Title IX and its reg-
ulations proscribe sex discrimination, including in employment, and
requires educational institutions to make non-discriminatory employ-
ment decisions. 14 Title IX further prohibits segregation or classiÞca-
tion of applicants or employees due to sex in any manner that may ad-
versely impact applicantsÕ or employeesÕ opportunities or status. 15

Both Title VII and Title IX can remedy compensation inequities. 16

7. ÒThis Title shall not apply to . . . an educational institution with respect to the
employment of individuals to perform work connected with the educational activities of
such institution.Ó Civil Rights Act of 1964, Pub. L. No. 88-352, 78 Stat. 241.

8. Equal Employment Opportunity Act of 1972, Pub. L. No. 92-261, 86 Stat. 105.
9. 42 U.S.C. ¤ 2000e-2 (2012). Title VII also prohibits discrimination based on

race, color, national origin, religion, and pregnancy. While neither Title VII nor Title IX
explicitly mention sexual orientation or gender identity, courts have held that each stat-
uteÕs deÞnition of ÒsexÓ encompasses sexual orientation and gender identity. See, e.g.,
G.G. ex. rel. Grimm v. Gloucester City Sch. Bd., 822 F.3d 709, 723 (4th Cir. 2016), cert.
granted , 137 S. Ct. 369 (2016) (deferring to Department of Education regulations requir-
ing schools to treat transgender students in a manner consistent with their gender iden-
tity to avoid a Title IX claim); Rene v. MGM Grand Hotel, 305 F.3d 1061, 1068 (9th Cir.
2002) (en banc) (openly gay man facing sexual orientation-based harassment may state
Title VII cause of action).

10. 20 U.S.C. ¤ 1681(a), (b) (2012).
11. Title IX of the Education Amendments of 1972, Pub. L. 92-318, 86 Stat. 235.
12. Equal Employment Opportunity Act of 1972, Pub. L. No. 92-261, 86 Stat. 105.
13. 20 U.S.C. ¤ 1681.
14. Id. ; see also34 C.F.R. ¤ 106.51Ð.61 (2016).
15. See34 C.F.R. ¤ 106.52Ð.57.
16. See id. ¤ 106.54 (Title IX prohibits discriminatory compensation). Title IX can

be implicated in addition to Title VII, which also prohibits an employer from discriminat-
ing based on gender when setting or changing compensation. 42 U.S.C. ¤ 2000e-2(a)(1)
(2012). The Equal Pay Act, not discussed at length in this Article, also forbids employers
from paying employees at a rate less than employees of the opposite sex for equal work
on jobs requiring the same skill, effort, and responsibility performed under the same con-
ditions. 29 U.S.C. ¤ 206(d) (2012).
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Title VII did not cover educational employees at the time the law
was initially being considered and legislatedÑthus, Title IX was devel-
oped in the context of Title VIIÕs failure to address discrimination in
educational institutions. 17 Moreover, nothing in the plain language
of Title IX 18 suggests that employment in federally funded educational
institutions is not covered by the statuteÕs prohibition on discrimina-
tion. Thus, Title IX protects students and employees from sex discrimi-
nation in any federally funded educational program or activity. 19

B. Title IX Progress and Persistent Athletics-Related Inequities
Although gender discrimination within educational sports has

lessened to some degree in recent decades, stark inequities persist be-
tween female and male athletes, between coaches of female athletes
versus male athletes, and between female and male coaches. Cur-
rently, many more girls and women play interscholastic competitive
sports in elementary, middle, and high school than before 1972Ñ
over 3.3 million females play high school sports today, 20 compared to
approximately 310,000 before Title IX. 21 Nearly 193,000 women cur-
rently play varsity sports within the National Collegiate Athletic Asso-
ciation (NCAA), compared to only 30,000 before Title IX. 22 Despite
these great strides, boys and men continue to dominate educational
athletic programs, even though Ò[w]omen now make up more than
half of all undergraduates,Ó 23 and girls comprise roughly half of all pri-

17. SeeN. Haven Bd. of Educ. v. Bell, 456 U.S. 512, 521, 530Ð31 (1982) (ÒCongress
easily could have substituted ÔstudentÕ or ÔbeneÞciaryÕ for the word ÔpersonÕ if it had
wished to restrict the scope of ¤ 901(a).Ó The Òpostenactment [legislative] history of
Title IX . . . conÞrms CongressÕs desire to ban employment discrimination in federally
Þnanced education programs.Ó); Henschke v. N.Y. Hosp.-Cornell Med. Ctr., 821 F.
Supp. 166, 172 (S.D.N.Y. 1993) (Òit is the opinion of this Court that the legislative history
of Title IX demonstrates an intent on the part of Congress to have Title IX serve as an
additional protection against gender-based discrimination in education programs receiv-
ing federal funding regardless of the availability of a remedy under Title VIIÓ).

18. See generally 20 U.S.C. ¤ 1681 (2012).
19. No carve-out exists for employment under Title IX. See N. Haven, 456 U.S. at

530 (Òemployment discrimination comes within the prohibition of Title IXÓ). Further,
Title IX regulations expressly state that Title IX stands independently of sex discrimina-
tion claims under other statutes, such as Title VII and the Equal Pay Act. 34 C.F.R.
¤ 106.6(a) (2016) (ÒThe obligations imposed by this part are independent of, and do not
alter, obligations not to discriminate on the basis of sex imposed by . . . Title VII of the
Civil Rights Act of 1964 . . . the Equal Pay Act . . . and any other Act of Congress or Fed-
eral regulation.Ó).

20. See NATÕL FEDÕN OF STATE HIGH SCH. ASSÕNS, PARTICIPATION STATISTICS 2015Ð16
H IGH SCHOOL A THLETICS PARTICIPATION SURVEY 55 (2016), http://www.nfhs.org/
Participation Statistics/PDF/2015-16_Sports_Participation_Survey.pdf.

21. Allen Barra, Before and After Title IX: Women in Sports , N.Y. T IMES (June 16,
2012), http://www.nytimes.com/interactive/2012/ 06/17/opinion/sunday/sundayreview-titleix-
timeline.html?_r=0.

22. Maya Dusenbery & Jaeah Lee, Charts: The State of Women’s Athletics, 40 Years
After Title IX , M OTHER JONES ( June 22, 2012, 5:00 AM), http://www.motherjones.com/
politics/2012/06/ charts-womens-athletics-title-nine-ncaa.

23. Id.
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mary and secondary school student bodies. In fact, male students have
over one million more athletic participation opportunities at the high
school level24 and over 60,000 more athletic participation opportuni-
ties at the post-secondary level than female students. 25 Despite clear
prohibitions within Title IX and other laws against gender-based
discrimination in interscholastic athletics among federally funded ed-
ucational institutions, many female athletes in primary, secondary,
and post-secondary athletic programs face inequitable treatment,
which also affects their coaches. 26

Sports participation among females is linked to improved physical,
mental, academic, and economic outcomes for girls and women. 27 But
participation often hinges on having well-resourced, supported, expe-
rienced, and dedicated coaches. Girls who play sports receive better
grades and are signiÞcantly more likely to graduate. 28 The sports-
academic success correlation is particularly strong for girls of color. 29

Graduation rates for African-American female athletes are higher
than for their non-athlete counterparts. 30 Similarly, Latina athletes re-
port receiving higher grades than non-athletes, and the percentage of
Latina athletes scoring in the top quartile of standardized tests exceeds
that of non-athlete Latinas. 31 At the collegiate level, students who earn
sports scholarships graduate at higher rates than the general student
body.32 Further, youth sports participation is linked to later employ-
ment success. Executive businesswomen attribute involvement in
sports to their success by providing leadership skills, discipline, and
the ability to work on a team. 33 Finally, economist Betsey Stevenson
Þnds that girls who participate in high school sports have higher

24. NATÕL FEDÕN OF STATE HIGH SCHOOL ASSÕNS, supra note 20, at 55.
25. Dusenbery & Lee, supra note 22.
26. See, e.g., id. (percentage of female coaches coaching womenÕs teams has steadily

dropped since Title IX).
27. SeeWOMEN ÕS SPORTS FOUND ., BENEFITS ÑW HY SPORTS PARTICIPATION FOR GIRLS AND

WOMEN 1Ð2 (2011), https://www.womenssportsfoundation.org/wp-content/uploads/2016/
08/beneÞts-why-sports-participation-for-girls-and-women-the-foundation-position.pdf.

28. See id.
29. SeeNATÕL WOMEN ÕS LAW CTR., FINISHING LAST: GIRLS OF COLOR AND SCHOOL SPORTS

OPPORTUNITIES 7 (2015), https://nwlc.org/wp-content/uploads/2015/08/Þnal_nwlc_
girlsÞnishing last_report.pdf (ÒAlthough often overlooked, girlsÑparticularly girls of
colorÑdrop out at high rates. . . . Playing sports increases the likelihood that they
will graduate from high school, have higher grades, and score higher on standardized
tests.Ó).

30. See id.
31. FEMINIST MAJORITY FOUND ., Empowering Women in Sports , in THE EMPOWERING

WOMEN SERIES, No. 4 (1995), http://feminist.org/research/sports/sports6.html.
32. See NATÕL COLLEGIATE ATHLETIC ASSÕN, NCAA R ECRUITING FACTS (July 2016),

https://www.ncaa.org/sites/default/Þles/Recruiting%20Fact%20Sheet%20WEB.pdf.
33. New Nationwide Research Finds: Successful Women Business Executives Don’t

Just Talk a Good Game . . . They Play(ed) One, PR NEWSWIRE (Feb. 8, 2002), http://www.
prnewswire.com/ news-releases/new-natio nwide-research-Þnd s-successful-women-
business-executives-dont-just-talk-a-good-game-they-played-one-75898622.html.
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rates of labor force participation and earn seven percent higher wages
later in life. 34

Yet, many female athletes and their coaches face discrimination,
preventing girls and women from experiencing a truly level playing
Þeld. Coaches of female teams, similar to the athletes they oversee,
are often subject to inequity in the terms and conditions of their em-
ployment and receive subpar opportunities, treatment, and beneÞts. 35

A recent WomenÕs Sports Foundation study revealed that among
coaches of female teams, Ò[a]lmost half (48%) of the female [college]
coaches [surveyed] and just over a quarter of the male coaches (27%)
in the study reported Ôbeing paid less for doing the same job as other
coaches.ÕÓ36 Further, Ò[t]hirty-three percent of female coaches indi-
cated that they were vulnerable to potential retaliation if they ask
for help with a gender bias situationÓ and Ò[m]ore than 40% of female
coaches said they were Ôdiscriminated against because of their gender,Õ
compared to 28% of their male colleagues.Ó37 The National Federation
of State High School Associations notes that retaliation against com-
plainants, including coaches, is one of the top ten sports law issues im-
pacting secondary school athletics programs. 38 More often, coaches of

34. SeeBetsey Stevenson, Beyond the Classroom: Using Title IX to Measure the Re-
turn to High School Sports 4 (NatÕl Bureau of Econ. Res., Working Paper No. 15728,
Feb. 2010), http://www.nber.org/papers/w15728.pdf (calculation controls for demograph-
ics, family background, school characteristics, and wage premiums).

35. Although female athletes are typically the underrepresented sex, they should
experience equity in participation opportunities through Title IX. The athletes playing
school-sponsored sports should receive the same treatment and beneÞts regardless of
gender, including equal access to equipment, supplies, teams, coaching quality, facilities,
fundraising opportunities, and more. For more information on Title IX equity require-
ments in educational sports programming, see generally N ATÕL WOMEN ÕS LAW CTR.,
CHECK IT OUT, I S THE PLAYING FIELD LEVEL FOR WOMEN AND GIRLS AT YOUR SCHOOL ?
(Sept. 2000), https://nwlc.org/wp-content/uploads/2015/08/Checkitout.pdf.

36. WOMEN ÕS SPORTS FOUND ., BEYOND XÕS AND OÕS: GENDER BIAS AND COACHES OF WO-

MEN ÕS SPORTS 2 (2016), https://www.womenssportsfoun dation.org/wp-content/uploads/
2016/08/beyond-xs-osÞnal-for-web.pdf. For more information regarding coach-employeesÕ
claims and issues, such as gender pay disparities, see Diane Heckman, The Entrench-
ment of the Glass Sneaker Ceiling: Excavating Forty-Five Years of Sex Discrimination In-
volving Educational Athletic Employment Based on Title VII, Title IX and the Equal Pay
Act, 18 JEFFREY S. MOORAD SPORTS L.J. 429, 497 (2011) (ÒWhile the Equal Pay Act man-
dates equal pay for those doing equal jobs, surprisingly this federal statute has not
proven a successful tool in the arsenal of those seeking equality in athletic employment
compensation.Ó).

37. WOMEN ÕS SPORTS FOUND ., supra note 36, at 2.
38. See Lee Green, Top Ten Sports Law Issues Impacting School Athletics Pro-

grams, NATÕL FEDÕN OF ATHLETICS ASSÕNS (May 20, 2015), https://www.nfhs.org/articles/
top-ten-sports-law-issues-impacting-school-athletics-programs/ (ÒThe typical high school
sports retaliation suit involves a coach, student-athlete or parent who either voices con-
cerns to school ofÞcials regarding an alleged Title IX issue or Þles a formal complaint to
the U.S. OfÞce for Civil Rights (OCR) and then suffers some form of disadvantageous
treatment or negative consequences from school personnel as ÔblowbackÕ for having ex-
pressed his or her point of view on the issue.Ó).
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female teams have fewer privileges and female coaches represent a
smaller share of coaches of male or female student teams. 39

Coaches often know Þrsthand about gender disparities in athletic
programs that prevent female athletes from experiencing equitable ed-
ucational environments and inhibit coaches from doing their jobs. One
of Title IXÕs basic requirements is that schools provide female students
with equal athletic participation opportunities in proportion to their
enrollment in the school 40Ña requirement that schools often ßout.
For example, if female students comprise forty-nine percent of the stu-
dent body, female student-athletes should be approximately forty-nine
percent of the athletic program unless the school demonstrates a his-
tory and continuing practice of adding female participants or that fe-
males do not wish to play in greater numbers. 41 But across the nation,
girls make up just forty-two percent of high school sports participants, 42

leaving a seven percent gap between girlsÕ enrollment and their sports
participation. Thus, schools do not offer sufÞcient sports opportunities
for females, additionally reducing opportunities to coach female teams.

Title IX also requires gender equality with regard to the quality
and quantity of facilities, uniforms, and scheduling of games and prac-
tices, among other program components experienced by male and fe-
male athletes and teams. 43 Coaches often scramble to equalize such
treatment and beneÞts to no avail. Despite clear mandates, compared
to male student-athletes, girls and women play on worse Þelds and in
second-rate gyms, receive inferior uniforms, and play games and prac-
tice at inconvenient times when parents, guardians, school staff, and
others struggle to attend. 44 Female athletes may have to use distant
off-campus Þelds and gyms, while male athletes are centrally located

39. Self-reported California private and public high school data for the 2015Ð16
school year reveals that the total number of employed female coaches for all students
is just 14,088 (twenty-three percent) in comparison to 48,304 (seventy-seven percent)
employed male coaches. CAL. I NTERSCHOLASTIC SPORTS FEDÕN, CALIFORNIA I NTERSCHOLASTIC

FEDERATION 2015Ð2016 PARTICIPATION CENSUS SUBMISSION DATA (2016), https://view.
ofÞceapps.live.com/op/view.aspx?src=http:// www.cifstate.org/coaches-admin/census/
2015-_2016_CIF_Participation_Census_ Public.xlsx (last visited Mar. 6, 2017).

40. Title IX of the Education Amendments of 1972; a Policy Interpretation; Title IX
and Intercollegiate Athletics, 44 Fed. Reg. 71,413, 71,418 (Dec. 11, 1979); see alsoOllier v.
Sweetwater Union High Sch. Dist., 768 F.3d 843, 856Ð57 (9th Cir. 2014) (afÞrming district
courtÕs judgment that 6.7% is an unacceptable gap between girlsÕ enrollment and partici-
pation in athletics); Biediger v. Quinnipiac Univ., 691 F.3d 85, 91, 105Ð07 (2d Cir. 2012)
(describing a non-compliant 3.62% disparity between female enrollment and female ath-
letic participation).

41. See Ollier, 768 F.3d at 854.
42. SeeNATÕL FEDÕN OF STATE HIGH SCH. ASSÕNS, supra note 20, at 55.
43. See34 C.F.R. ¤ 106.41(c) (2016); Title IX of the Education Amendments of 1972,

44 Fed. Reg. at 71,415; Ollier , 768 F.3d at 859 (Þnding unequal treatment and beneÞts for
class of female athletes). See generally Ollier v. Sweetwater Union High Sch. Dist., 858
F. Supp. 2d 1093 (S.D. Cal. 2012) (addressing unequal treatment and beneÞts issues).

44. See, e.g., Weaver v. Ohio State, 71 F. Supp. 2d 789 (S.D. Ohio 1998).
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on campus. Female athletes commonly lack medical and training ser-
vices, such as appropriate injury-related prevention and support. 45

These are just some inequities girls and women face when institutions
violate the law, negatively impacting their coaches.

II. Considerations for Coaches’ Rights Under
Title VII and Title IX

A. Varying Patterns of Discrimination
Whether discrimination is based on the gender of the coach or the

athlete dictates whether the coach may bring a Title VII or Title IX
claim. Coaches who notice inequities may be understandably frus-
trated because discrimination can hinder being able to effectively as-
sist players. They may report concerns to athletic directors, principals,
superintendents, school boards, or other administrators. 46 Coaches
may cite both inequities against female athletes and those they them-
selves experience. Whether coaches complain about discrimination to-
ward themselves or their female players implicates whether they
should bring a Title VII or a Title IX claim.

If coaches speak up on behalf of their teams, they may face retal-
iation. Common forms include threats of termination or other adverse
conduct, reduction in pay or beneÞts, reassignment, constraints on ef-
forts to continue coaching the team, suspension, or termination. In
Jackson v. Birmingham Board of Education ,47 a school teacher who
became the high school girlsÕ basketball coach complained about ineq-
uities in the female sports program, such as his teamÕs limited access
to practice opportunities compared to male players and lack of reason-
able school gym access.48 After being terminated for his complaints,
Coach Jackson brought a Title IX retaliation claim. 49 The Supreme
Court held that Jackson was entitled to pursue a retaliation claim as
a coach.50

45. See, e.g., Supreme Court Eyes Gender Equity in Sports , NBC N EWS (Nov. 30,
2004), http://www.nbcnews.com/id/6618661/ns/us_news/t/supreme-court-eyes-gender-
equity-sports/#.WL441vnytEY.

46. A union collective bargaining agreement (CBA) may also govern a coachÕs em-
ployment. Contract issues, such as whether the CBA governs the dispute, impact the na-
ture of a coachÕs complaint processes regarding on-the-job inequities. However, discrimina-
tion and retaliation claims such as those brought under Title VII or Title IX are not
generally preempted by a CBA, depending on the terms of the CBA. See, e.g., Alexander v.
Gardner-Denver Co., 415 U.S. 36, 59Ð60 (1974) (employee not precluded from litigating
discrimination claims under Tit le VII despite existence of arbitration clause governing all
disputes arising under a collective bargain ing agreement); Nelson v. Univ. of Maine Sys.,
914 F. Supp. 643, 651 n.8 (D. Me. 1996) (allowing Title IX claim notwithstanding CBA).

47. 544 U.S. 167 (2005).
48. Id. at 171Ð72.
49. Id.
50. Id. at 183Ð84.
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The Supreme CourtÕsJackson decision validated the plaintiffÕs ar-
gument that ÒTitle IXÕs private right of action encompasses suits for
retaliation.Ó 51 The Court additionally agreed that Òteachers and
coaches . . . are often in the best position to vindicate the rights of
their students because they are better able to identify discrimination
and bring it to the attention of administrators.Ó 52 However, thousands
of coaches nationwide are still standing in the same shoes as Jackson,
noticing long-running, deep-seated inequities. Many coaches are mis-
treated and fearful about speaking up due to potential adverse action.
Those who complain must cautiously proceed and weigh their options
to vindicate their rights. Coaches of female athletes who encounter dis-
crimination and/or retaliation must determine how to avail themselves
of administrative and judicial remedies. In fact, players also may expe-
rience retaliation when a coach complains and is subsequently de-
moted or Þred, thereby destabilizing the female studentsÕ team and
program. 53 Thus, in deÞning the claim, the coach must clarify whether
discrimination or retaliation targeted the coach alone, other coaches of
female teams, the female athletes, or some combination thereof. 54

B. Varying Approaches to Suit, Goals, and Implications
While a coach may bring claims individually and apart from

female athletes, inequities experienced by female athletes and any
complaints made by the coach about such inequities may be factually
relevant and central to the case. For example, in Harker v. Utica Col-
lege,55 a college womenÕs basketball coach brought Title VII and
Title IX claims regarding employment inequity and discriminatory ad-
ministration of the female athletic program, such as unequal booster
club funding. 56 In Weaver v. Ohio State,57 the discharged coach of a fe-
male Þeld hockey team claimed Title IX retaliation, along with
Title VII and Equal Pay Act claims, arising in part from complaints
she made regarding poor Þeld quality harming her athletes. 58 The
court rejected WeaverÕs claims in part because Òthere [was] no evi-
dence that plaintiff ever framed her complaints concerning the Þeld

51. Id. at 178.
52. Id. at 181.
53. See Ollier v. Sweetwater Union High Sch. Dist., 768 F.3d 843, 871 (9th Cir.

2014) (afÞrming judgment in favor of high school female athletesÕ class Title IX retalia-
tion claim regarding, in part, the termination of their coach after he complained about
gender inequities as to the team, although the coach was not a plaintiff ).

54. See Videckis v. Pepperdine Univ., 150 F. Supp. 3d 1151, 1158Ð59, 1163 (C.D.
Cal. 2015) (upholding student-athletesÕ federal Title IX claims based on allegations
that university and its employees harassed and discriminated against them for sexual
orientation).

55. 885 F. Supp. 378 (N.D.N.Y. 1995).
56. Id. at 381Ð83.
57. 71 F. Supp. 2d 789 (S.D. Ohio 1998).
58. Id. at 791.
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in terms of Title IX sex discriminationÓ and because complaints were
more akin to Òunfair treatment in general,Ó suggesting coaches should
be explicit in complaints about how gender imbalances potentially
pose legal violations. 59 In Miller v. Board of Regents of the University
of Minnesota ,60 several coaches of female teams at the University of
Minnesota-Duluth asserted Title VII sex-based discrimination claims,
Title IX retaliation claims, and other claims based on inequity in em-
ployment and the treatment of female athletes. 61 Thus, a coach may
pose a complaint regarding both the unequal treatment she experi-
enced on the job and the inequity faced by her players as student-
athletes.

A coach of female athletes may bring a Title IX employment-
related claim within the same suit as the female athletes asserting
their own Title IX claims. In Biediger v. Quinnipiac University ,62 ath-
letes Þled a Title IX athletic participation claim when Quinnipiac Uni-
versity proposed eliminating its womenÕs volleyball team. 63 The coach,
Robin Sparks, Þled a Title IX claim for discrimination in employment,
which survived the defendantsÕ motion to dismiss. 64 Ultimately,
ÒPlaintiffs agreed to sever their other theories for Title IX relief, in-
cluding Coach SparksÕs individual retaliation claim . . . .Ó 65 Notably,
Coach Sparks did not assert Title VII claims. 66 Similarly, in Paton v.
New Mexico Highlands University ,67 female athletes asserted Title IX
claims along with their coaches, who brought successful Title IX retal-
iation claims stemming from complaints of unequal treatment. 68

Coaches and athletes bringing claims together may help a court better
understand the common discriminatory environment experienced by
both athletes and coaches. 69 Thus, a coach-employee should contem-
plate whether to bring a Title VII and/or Title IX suit alone or in con-
cert with athletes to anticipate and address any possible conßicts of
interest that could arise in such a case. 70

Coaches who report inequity and discrimination that could impact
female athletes and trigger retaliation must evaluate their goals to de-

59. Id. at 793Ð94.
60. No. 15-cv-03740-RHK-LIB, 2015 WL 5721601 (D. Minn. Sept. 28, 2015).
61. Id.
62. 691 F.3d 85 (2d Cir. 2012).
63. Id. at 91.
64. SeeBiediger v. Quinnipiac Univ., No. 3:09-cv-621, 2010 WL 2017773, at *1 n.1

(D. Conn. May 20, 2010) (ÒRobin Lamott Sparks, the Quinnipiac University womenÕs vol-
leyball coach, is also a named plaintiff in this case. She, however, is suing only on her
own behalf and is not claiming to represent the putative class at issue here.Ó).

65. Biediger , 691 F.3d at 92 n.2.
66. Id.
67. 275 F.3d 1274 (10th Cir. 2002).
68. See id. at 1274Ð76.
69. See generally Biediger, 691 F.3d 85; Paton, 275 F.3d 1274.
70. See generally Biediger, 691 F.3d 85; Paton, 275 F.3d 1274.
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cide how to proceed.71 First, they should consider whether they seek
reinstatement. 72 Second, if they were paid or received other beneÞts,
they should consider whether to seek damages, including emotional
distress damages.73 Relatedly, female coaches should evaluate whether
they were paid less than male counterparts and whether to seek com-
pensation for gender-based pay differences. 74 Third, they should con-
sider whether to seek injunctive relief to make program changes. 75

Such changes could be limited to those affecting the coach or also encom-
pass the entire athletic program. 76 For example, a coach may seek im-
proved anti-sexual harassment and anti-discrimination policies, changes
to the athletesÕ treatment and beneÞts, or both. 77 CoachesÕ goals will im-
plicate their statutory and administrative strategies.

Some plaintiffs opt to proceed under state law as opposed to fed-
eral law. 78 In a 2016 case, a head womenÕs basketball coach at San
Diego State University won a $3 million verdict in state court using
state law claims, 79 without relying on Title IX or Title VII. 80 The
case addressed unequal treatment for women coaches and athletes. 81

Claims for monetary damages against a state-funded entity, such as
a state university or public school, have separate procedural require-

71. See Lee Green, Top Ten Sports Law Issues Impacting School Athletics Pro-
grams, NATÕL FEDÕN OF STATE H IGH SCH. ASSÕNS (May 20, 2015), https://www.nfhs.org/
articles/top-ten-sports-law-issues-impacting-school-athletics-programs/ (discusses retal-
iation against complainants).

72. Id. Note, in general, at the high school level, girlsÕ teams more often have
Òwalk-onÓ coaches versus teacher-coaches (although such walk-on coaches are nonethe-
less regularly paid, even if it is simply a small stipend). Where girlsÕ teams have more
walk-on coaches than boysÕ teams, there also may be a Title IX violation. Walk-on
coaches usually have less access to the student body for recruiting purposes, fewer op-
tions to use school facilities, less teacher-level stature, and fewer overall privileges in
comparison to those afforded permanent teacher-coaches who are more often male and
overseeing male teams. See generally Inglewood Teachers AssÕn v. Inglewood UniÞed
Sch. Dist., No. LA-CE-2503, 1989 WL 1701137 (Cal. PERB 1989).

73. Videckis v. Pepperdine Univ., 150 F. Supp. 3d 1151, 1159 (C.D. Cal. 2015)
(plaintiff student-athletes sought damages for tangible and economic injuries, available
under Title IX to claimants).

74. Miller v. Bd. of Regents of the Univ. of Minn., No. 15-cv-03740-RHK-LIB, 2015
WL 5721601 (D. Minn. Sept. 28, 2015).

75. See generally Biediger v. Quinnipiac Univ., 691 F.3d 85, 91 (2d Cir. 2012) (plain-
tiffs sought injunctive relief ); Paton v. N.M. Highlands Univ., 275 F.3d 1274, 1280 (10th
Cir. 2002) (same).

76. See generally Weaver v. Ohio State Univ., 71 F. Supp. 2d 789, 798 (S.D. Ohio
1998); Harker v. Utica Coll. of Syracuse Univ., 885 F. Supp. 378, 392 (N.D.N.Y. 1995).

77. See generally Biediger, 691 F.3d at 91; Paton, 275 F.3d at 1280; Weaver, 71
F. Supp. 2d at 798; Harker , 885 F. Supp. at 392.

78. Burns v. San Diego State Univ., No. 37-2014-00003408-CU-CO-CTL, 2016 WL
6895091 (Cal. Super. Ct. 2016) (coach asserted state contract claim).

79. Id.
80. See id.
81. Id. ; SDSU Ordered to Pay $3M to Ex-Coach Beth Burns , NBC 7 SAN DIEGO

(Sept. 29, 2016, 7:23 AM), http://www.nbcsandiego.com/news/sports/Coach-Beth-Burns-
Lawsuit-Verdict-395264421.html.
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ments. 82 A plaintiff may be required to notify a government entity be-
fore Þling suit, depending on state law. 83

C. Exhaustion Under Title VII and Lack Thereof Under Title IX
Unlike Title IX, a major implication of proceeding under Title VII

is its exhaustion requirement. 84 In California, among other states, if
an employer violates Title VII and the issue cannot be resolved
through a union or with the employer directly, the employee must
Þrst Þle a charge with the federal Equal Employment Opportunity
Commission (EEOC) or the state counterpart, such as the California
Department of Fair Employment and Housing (CDFEH). 85 In fact, a
coach cannot Þle in court until the appropriate EEOC or CDFEH ad-
ministrative procedure has been exhausted and a Òright to sueÓ letter
issued.86 The employee must Þle a charge with the EEOC within 300
days of the discriminatory act. 87 Notably, in states lacking an agency
with a workshare agreement with the EEOC, employees only have
180 days to Þle a charge with the EEOC. 88

After conducting an investigation, the EEOC will determine
whether there is reasonable cause to believe an employeeÕs charge is

82. See, e.g., Roe ex rel. Callahan v. Gustine UniÞed Sch. Dist., 678 F. Supp. 2d
1008, 1039 (E.D. Cal. 2009) (ÒAs Gustine UniÞed School District is an arm of the
state, it is protected by the Eleventh Amendment and is immune from PlaintiffÕs state
law claims in this Court. The Eleventh Amendment does not, however, bar PlaintiffÕs
claims against the individual defendants because . . . they are sued in their individual
capacity.Ó).

83. California, like many other states, requires plaintiffs to present written claims
to public entities, which must be acted upon or rejected before a plaintiff can sue for
money damages against a public entity, such as a school, for nearly all types of claims.
See CAL. GOVÕT CODE ¤¤ 905, 905.2, 945.4 (1963); Munoz v. State, 33 Cal. App. 4th
1767, 1776 (Cal. Ct. App. 1995).

84. In 2015, the EEOC received 63,900 Title VII charges, and the OCR received
2,939 Title IX-related complaints. U.S. E QUAL EMP. OPPORTUNITY COMM ÕN, TITLE VII OF

THE CIVIL RIGHTS ACT OF 1964 CHARGES FY 1997ÐFY 2016, https://www.eeoc.gov/eeoc/
statistics/enforcement/titlevii.cfm; U.S. D EPÕT OF EDUC. OFF. FOR CIVIL RIGHTS , DELIVERING

JUSTICE : REPORT TO THE PRESIDENT AND SECRETARY OF EDUCATION , FISCAL YEAR 2015 at 26
(2016), http://www2.ed.gov/about/reports/annual/ocr/report-to-president-and-secretary-
of-education-2015.pdf.

85. See e.g., Martin v. Lockheed Missiles & Space Co., 29 Cal. App. 4th 1718, 1726Ð
27 (1994) (Òan EEOC right-to-sue notice satisÞes the requirement of exhaustion of ad-
ministrative remedies only for purposes of an action based on Title VIIÓ).

86. Id. at 1726. To prevent denial of civil claims because the plaintiff failed to exhaust
all remedies, the employee must state claims in the EEOC charge, even though failure to
exhaust may be equitably excused by the court. See, e.g., Atkinson v. Lafayette Coll., No.
Civ.A 01-CV-2141, 2003 WL 21956416 (E.D. Pa. 2003) (ÒThe Court Þnds that [former ath-
letic director] PlaintiffÕs Title VII retaliation claims cannot be presented to this Court be-
cause the allegations in her Complaint do not fall Ôfairly within the scope of the prior EEOC
complaint, or the investigation arising therefrom.ÕÓ) (citation omitted).

87. Time Limits for Filing a Charge , U.S. EQUAL EMP. OPPORTUNITY COMM ÕN (last vis-
ited Feb. 14, 2017), https://www.eeoc.gov/employees/timeliness.cfm.

88. Id.
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true. 89 If the EEOC decides that reasonable cause does not exist, the
agency dismisses the charge and notiÞes the aggrieved party and
the respondent. 90 After dismissal, the EEOC will notify the aggrieved
party of the right to sue. 91 An employee generally must complete this
administrative process before Þling suit under Title VII, a critical dif-
ference with Title IX. 92 If, however, the EEOC decides there is cause to
believe discrimination occurred, the agency may attempt to resolve the
matter informally. 93 If the EEOC cannot reach agreement with the em-
ployer, the agency may sue on behalf of the employee. 94 If the EEOC de-
cides not to sue, the agency will issue a right-to-sue letter. 95 After receiv-
ing an EEOC right-to-sue letter, the employee has ninety days to Þle a
lawsuit. 96

In stark contrast to such detailed Title VII exhaustion require-
ments, Title IX plaintiffs need not exhaust administrative remedies
before bringing private actions. 97 In Cannon v. University of Chicago ,
the Supreme Court stated that Ò[b]ecause the individual complainants
cannot assure themselves that the administrative process will reach a
decision on their complaints within a reasonable time, it makes little
sense to require exhaustion.Ó98 Courts have rejected defendantsÕ claims
that exhaustion is required under Title IX. 99 Title IXÕs lack of administra-
tive exhaustion requirements has subsequently led certain courts to pro-
nounce that potential Title IX emplo yment discrimination claims must
Þrst be Þled under Title VII if the rel evant facts implicate Title VII. 100

However, other courts reject funneling coachesÕ employment discrimina-

89. Id.
90. See42 U.S.C. ¤ 2000e-5(b) (2012).
91. What You Should Know , U.S. EQUAL EMP. OPPORTUNITY COMM ÕN (last visited

Feb. 15, 2017), https://www1.eeoc.gov//eeoc/newsroom/wysk/conciliation_litigation.cfm?
renderforprint=1; see also infra text accompanying notes 94Ð96.

92. What You Should Know , supra note 91.
93. Id.
94. Id.
95. Id.
96. Id.
97. Cannon v. Univ. of Chi., 441 U.S. 677, 706Ð08 n.41 (1979).
98. Id. at 706 n.41 (1979). Cannon emphasized the need for an implied private

right of action under Title IX because an administrative complaint Òdoes not assure
those persons the ability to activate and participate in the administrative process . . . Ó;
Òthe complaint procedure . . . does not allow the complainant to participate in the inves-
tigation or subsequent enforcement proceedingsÓ; and Òeven if those proceedings result
in a Þnding of a violation, a resulting voluntary compliance agreement need not include
relief for the complainant.Ó Id. at 706 n.41.

99. Id. Accord Greater L.A. Council on Deafness, Inc. v. Cmty. Television of
S. Cal., 719 F.2d 1017, 1021 (9th Cir. 1983) (exhaustion not required under ¤ 504 of
the Rehabilitation Act because it incorporates Title IXÕs administrative procedures,
and the Supreme Court has found these inadequate); Shuttleworth v. Broward Cty,
639 F. Supp. 654, 658 (S.D. Fla. 1986); Zentgraf v. Tex. A & M Univ., 492 F. Supp. 265,
268 (S.D. Tex. 1980) (ÒIn pursuing a private action [under Title IX], individual plaintiffs
are not required to exhaust their administrative remedies before Þling suit.Ó).

100. See, e.g., Lakoski v. James, 66 F.3d 751, 754 (5th Cir. 1995).
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tion claims through the Title VII apparatus and permit immediate
Title IX claims. 101

The statute of limitations for Title IX tracks the most analogous
state statute. 102 In many states, the statute of limitations for Title IX
is at least one year, notably longer than the 300 days afforded by the
EEOC to Þle a charge and obtain a right-to-sue letter, thus, providing
Title IX plaintiffs with longer timelines. 103 Should the employee wish
to make an administrative complaint to the U.S. OfÞce for Civil Rights
(OCR) instead of pursuing litigation, the employee must Þle within
180 days of the discriminatory act, with certain exceptions for contin-
uing violations. 104 OCR may refer the charge to the EEOC or maintain
jurisdiction concurrently with the EEOC depending on the nature of
the complaint. 105

D. Scope of Action and Relief
The type of relief afforded, at one point in history, was a major con-

sideration in whether to pursue a Title VII or Title IX claim. Title IX
now generally provides rights and remedies analogous to those af-
forded under Title VIIÑthe right to sue and seek injunctive, declara-
tory, and monetary damages (albeit without the caps imposed by
Title VII).

The relevant history of Title IX begins with Cannon , in which the
Supreme Court acknowledged an implied private right of action for
Title IX enforcement. 106 In North Haven Board of Education v.

101. Ivan v. Kent State Univ., 92 F.3d 1185, at *2 n.10 (6th Cir. 1996) (reviewing
both Title VII and Title IX claims).

102. ÒWhen Congress has not established a time limitation for a federal cause of
action, the settled practice has been to adopt a local time limitation as federal law if it
is not inconsistent with federal law or policy to do so.Ó Wilson v. Garcia, 471 U.S. 261,
266Ð67 (1985). The Ninth Circuit has joined all other circuits that considered the
issue and held that Title IX claims are subject to the applicable state statute of limita-
tions for personal injury actions. Stanley v. Trs. of Cal. State Univ., 433 F.3d 1129,
1135Ð36 (9th Cir. 2006) (Title IX suit against state university trustees governed by Ca-
liforniaÕs personal injury statute of limitations). In California, an aggrieved party must
commence a personal injury action for an alleged wrongful act or neglect within two
years. CAL. CIV. PROC. CODE ¤ 335.1 (West 2003). Minnesota also follows this practice.
See, e.g., Deli v. Univ. of Minn., 863 F. Supp. 958, 962 (D. Minn. 1994) (Title IX claim
barred by relevant statute of limitations when former womenÕs gymnastics head coach
brought both Title VII and Title IX claims, among others; court applied one-year statute
of limitations to plaintiffÕs Title IX claim, based on Minnesota Human Rights Act).

103. Compare CAL . CIV. PROC. CODE ¤ 335.1 (West 2003) and Deli v. Univ. of Minn.,
863 F. Supp. 958, 962 (D. Minn. 1994), with Time Limits for Filing a Charge , U.S. EQUAL

EMP. OPPORTUNITY COMM ÕN (last visited Feb. 14, 2017), https://www.eeoc.gov/employees/
timeliness.cfm.

104. See How the Of�ce for Civil Rights Handles Complaints , U.S. DEPÕT OF EDUC.
OFF. FOR CIVIL RIGHTS (last visited Feb. 9, 2017) http://www2.ed.gov/about/ofÞces/list/
ocr/complaints-how.html.

105. SeeU.S. DEPÕT OF EDUC. OFF. FOR CIVIL RIGHTS , CASE PROCESSING MANUAL 31Ð32
(2015).

106. Cannon v. Univ. of Chi., 441 U.S. at 717. See also supra text accompanying
notes 98Ð100.

242 32 ABA J OURNAL OF LABOR & E MPLOYMENT LAW 229 (2017)



Bell ,107 the Supreme Court recognized that Title IX incorporated pri-
vate rights of action to remedy employment discrimination by educa-
tional institutions. 108 North Haven also explicitly upheld the validity
of Title IX regulations pertaining to employees in federally funded
educational institutions. 109 In Franklin v. Gwinnett County Public
Schools,110 a high school student brought a Title IX action seeking
damages for intentional gender-based discrimination in connection
with sexual harassment and abuse by a coach-teacher. The Court
held that monetary damages were available in Title IX enforcement
actions, and relief was not limited to back pay and prospective re-
lief. 111 The clear availability of punitive damages under Title VII, lack-
ing under Title IX, may impact a complainant’s course of action. 112

Yet, there are no statutory caps on damages under Title IX as opposed
to the caps imposed by Title VII. 113 Notice issues that arise with re-
gard to damages must be heeded. 114

E. Standards Under Title VII vs. Title IX
There are similar frameworks for asserting coaches’ sex discrimi-

nation or retaliation claims under Title VII and Title IX. Several cir-
cuits agree that Title VII’s burden-shifting analysis applies to Title IX
claims. 115 The Department of Justice explains its position with this

107. 456 U.S. 512 (1982).
108. Id. at 524 (Title IX intended to close loopholes in civil rights legislation, such

as Title VII, which previously did not apply to employment discrimination regarding
work at educational institutions).

109. Id. at 538 (“Examining the employment regulations [Subpart E] . . . we nev-
ertheless reject petitioners’ contention that the regulations are facially invalid.”). Under
§ 902 of Title IX, the Department of Health, Education, and Welfare (HEW) (preceding
the Department of Education/OCR), interpreted “person” in § 901(a) of Title IX to encom-
pass employees as well as students and issued regulations (Subpart E) prohibiting fed-
erally funded education programs from discriminating on the basis of sex with respect to
employment. See id. at 516–17.

110. 503 U.S. 60 (1992).
111. Id. at 65, 69–71.
112. Compare Kolstad v. Am. Dental Ass’n, 527 U.S. 526, 529 (1999) (“punitive

damages are available in claims under Title VII”), with Mercer v. Duke Univ., 50
F. App’x 643, 644 (4th Cir. 2002) (citing Barnes v. Gorman, 536 U.S. 181 (2002)) (holding
that “the Supreme Court’s conclusion in Barnes that punitive damages are not available
under Title VI compels the conclusion that punitive damages are not available for pri-
vate actions brought to enforce Title IX”).

113. 42 U.S.C. § 1981a-(b)(3) (2012) (limitation on compensatory and punitive dam-
ages for Title VII claims); Davis v. Monroe Cty. Bd. of Educ., 526 U.S. 629, 680 (1999)
(Kennedy, J., dissenting) (“there are no damages caps on the judicially implied private
cause of action under Title IX”) (the majority did not hold otherwise on this issue).

114. Jackson v. Birmingham Bd. of Educ., 544 U.S. 167, 181–82 (2005) (explaining
“private damages actions are available only where recipients of federal funding had ad-
equate notice that they could be liable for the conduct at issue” and that “recipients have
been on notice that they could be subjected to private suits for intentional sex discrimi-
nation under Title IX since 1979 . . .”) (citation omitted).

115. SeeJohnson v. Baptist Med. Ctr., 97 F.3d 1070, 1072 (8th Cir. 1996) (method of
evaluating Title IX gender discrimination claims is the same for Title VII cases); Murray v.
N.Y.U. Coll. of Dentistry, 57 F.3d 243, 248 (2d Cir. 1995); Preston v. Virginia ex rel. New
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language: ÒIn resolving employment actions, the courts have generally
held that the substantive standards and policies developed under
Title VII to deÞne discriminatory employment conduct apply with
equal force to employment actions brought under Title IX.Ó 116 Further,
the Department Òtakes the position that Title IX and Title VII are sep-
arate enforcement mechanisms.Ó117

To survive summary judgment on a Title IX claim, a plaintiff must
establish a prima facie discrimination case. 118 Under both Title IX and
Title VII, if the plaintiff establishes a prima facie case, the burden
shifts to the defendant to articulate a legitimate nondiscriminatory
reason for its adverse action. 119 To prevail, the plaintiff must then
show that the defendantÕs purported reason for the adverse action is
pretext for a discriminatory motive. 120 Although the burden shifts be-
tween the parties, the plaintiff bears the ultimate burden of demon-
strating that the defendant engaged in discrimination. 121 ÒBecause it
is well settled that Title VII does not require proof of overt discrimina-
tion, direct proof of discriminatory intent is not requiredÓ for Title IX
claims. 122

River Cmty. Coll., 31 F.3d 203, 207 (4th Cir. 1994) (Title VII considerations shape con-
tours of rights under Title IX); Roberts v. Colo. State Bd. of Agric., 998 F.2d 824, 831Ð
32 (10th Cir. 1993); Lipsett v. Univ. of P.R., 864 F.2d 881, 899 (1st Cir. 1988) (applied
Title VII burden-shifting analysis in employment context to Title IX claim).

116. Title IX Legal Manual, IV.B.2. Relationship to Title VII , U.S. DEPÕT. OF JUST.,
https://www.justice.gov/crt/title-ix#2 (last visited Feb. 12, 2017).

117. Id. (ÒIndividuals can use both statutes to attack the same violations. This
view is consistent with the Supreme Court[Õ]s decisions on Title IX[Õ]s coverage of em-
ployment discrimination, as well as the different constitutional bases for Title IX and
Title VII.Ó).

118. Llamas v. Butte Cmty. Coll. Dist., 238 F.3d 1123, 1126 (9th Cir. 2001); Lipsett ,
864 F.2d at 899; Burch v. Regents of Univ. of Cal., 433 F. Supp. 2d 1110, 1126Ð27 (E.D.
Cal. 2006).

119. See Llamas, 238 F.3d at 1126.
120. Id.
121. SeeReeves v. Sanderson Plumbing Prod., Inc., 530 U.S. 133, 143 (2000).
122. Mehus v. Emporia State Univ., 295 F. Supp. 2d 1258, 1272 (D. Kan. 2004) (ci-

tations omitted). In Mansourian v. Regents of the University of California , the Ninth Cir-
cuit stated:

UniversitiesÕ decisions with respect to athletics are even more Òeasily attrib-
utable to the funding recipient and . . . alwaysÑby deÞnitionÑintentional.Ó . . .
Institutions, not individual actors, decide how to allocate resources between
male and female athletic teams. Decisions to create or eliminate teams or to
add or decrease roster slots for male or female athletes are ofÞcial decisions,
not practices by individual students or staff. Athletic programs that fail effec-
tively to accommodate students of both sexes thus represent ÒofÞcial policy of
the recipient entityÓ and so are not covered by GebserÕs notice requirement.

602 F.3d 957, 968 (9th Cir. 2010) (citing Gebser v. Lago Vista Indep. Sch. Dist., 524 U.S.
274, 290 (1998)) (school liable for monetary damages in private litigation under Title IX
for teacher/student sex harassment if school had actual knowledge of misconduct and
was deliberately indifferent).
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F. Retaliation
Courts have found that Title IX retaliation claims should follow

Title VII standards, although some courts suggest different analytical
standards. 123 To establish a retaliation claim under either Title VII or
Title IX, the plaintiffs must show: (1) they engaged in protected activ-
ity, (2) they suffered an adverse employment action, and (3) a causal
connection exists between the protected activity and the adverse em-
ployment action. 124 In Ollier v. Sweetwater Union High School Dis-
trict ,125 the Ninth Circuit stated: ÒThe Supreme Court Ôhas often
looked to its Title VII interpretations . . . in illuminating Title IX,Õ so
we apply to Title IX retaliation claims Ôthe familiar framework used
to decide retaliation claims under Title VII.ÕÓ 126 Thus, Title VII and
Title IX retaliation claims apply similar analyses. Some courts have
been more amenable to Title IX retaliation claims than Title IX discri-
mination claims and have more narrowly deÞned the elements of
Title VII and Title IX retaliation claims. 127

III. Preemption
Whether or not Title IX in fact preempts Title VII is a key and cen-

tral issue for how such statutes do and do not operate in concert. While

123. In University of Texas Southwestern Medical Center v. Nassar , the Supreme
Court held that Ò[t]he text, structure, and history of Title VII demonstrate that a plain-
tiff making a retaliation claim under ¤ 2000e-3(a) must establish that his or her pro-
tected activity was a but-for cause of the alleged adverse action by the employer.Ó 133
S. Ct. 2517, 2534 (2013). Yet, ÒNassar, a Title VII case, went to some lengths to differenti-
ate Title VII from Title IX with regard to prohibitions on retaliation.Ó Varlesi v. Wayne
State Univ., 643 F. AppÕx 507, 518 (6th Cir. 2016) (appellate court afÞrmed district
court Þnding for plaintiff in which Title IX retaliation claim hinged on protected activity
being a signiÞcant factor in defendant taking adverse action, as opposed to the Òbut forÓ
cause); see alsoMiller v. Kutztown Univ., No. 13-3993, 2013 WL 6506321, at *3 (E.D. Pa.
Dec. 11, 2013) (court rejected argument Òthat Title IX retaliation claims must be proven
according to traditional principles of but-for causationÓ).

124. Lowrey v. Texas A & M Univ. Sys., 11 F. Supp. 2d 895, 909Ð10, 912 (S.D. Tex.
1998).

125. 768 F.3d 843 (9th Cir. 2014).
126. Id. at 867.
127. See, e.g., Lowrey v. Texas A & M Univ. Sys., 117 F.3d 242, 252 (5th Cir. 1997)

(Ò[T]itle IX affords an implied cause of action for retaliation under 34 C.F.R. ¤ 100.7(e)
and [] the employees of federally funded educational institutions are members of the
class for whose special beneÞt this provision was enacted.Ó); Lowrey, 11 F. Supp. 2d at
911 (ÒBecause a Title IX retaliation claim only covers conduct protected by Title IX, a
plaintiff may only recover under Title IX when the defendant retaliated against her Ôso-
lely as a consequence of complaints alleging noncompliance with the substantive provi-
sions of Title IX.ÕÓ). Applying similar reasoning, a district court within the Third Circuit
cited case law suggesting opposition to an alleged violation of Title IX is insufÞcient to
establish a Title VII retaliation claim, Þnding the anti-retaliation provisions of Titles VII
and IX non-identical and thus, ruling the plaintiff could not use the anti-retaliation as-
pect of Title VII as evidence of activity opposing Title IX inequities. Lamb-Bowman v.
Delaware State Univ., 152 F. Supp. 2d 553 (D. Del. 2001).
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there is a circuit split, as described further below, Title IX is a nec-
essary, additional civil rights protection afforded to educational em-
ployees to counter sex-based discrimination, along with Title VII. 128

Several courts Þnd Title IX should not be used to circumvent adminis-
trative processes imposed by Title VII. 129 Whereas several others Þnd
Title IX is a necessary additional civil rights safeguard with Title VII,
rejecting preemption. 130 And several courts Þnding Title IX is pre-
empted by Title VII nevertheless Þnd that a Title IX retaliation
claim may proceed alongside a Title VII discrimination claim. 131 Dis-
cussion above as to how such claims are similarly and distinctly ad-
dressed further elucidates as to why a plaintiff would seek to assert
one or another claim or both. Notably, the courts Þnding Title IX is pre-
empted by Title VII regularly overlook the Supreme CourtÕs holding in
North Haven , and related opinions, refusing to reject Title IXÕs em-
ployment-speciÞc regulations and the acknowledged implied private
right of action for employment-related discrimination in educational
institutions. 132 These differences may be critical to plaintiffs framing
their claims.

A. Courts Holding Title VII and Title IX Do Not Preempt
Each Other
A district court in the First Circuit found plaintiffs may assert a

gender discrimination or harassment claim under both Title VII and
Title IX. In Plaza-Torres v. Rey,133 a teacher alleged she was forced
to resign because she was continually sexually harassed by a stu-
dent. 134 The court, relying on New Haven , was not persuaded by the
defendantÕs argument that the plaintiffÕs sexual harassment claim
should have been Þled under Title IX rather than Title VII. 135 The
court held that either statute was available:

Subsequent discussions of the [ North Haven decision] suggest that
an employee of an educational institution may bring a private
cause of action for sex discrimination/sexual harassment under

128. Note that many key decisions discussed do not address these issues in the
context of educational athletic programs. However, the variance in such fact patterns
does not necessarily affect the substantive outcome, which renders these decisions in-
structive for potential coach claims. The discussion here offers only a sampling of recent
decisions.

129. See, e.g., Lakoski v. James, 66 F.3d 751, 758 (5th Cir. 1995).
130. The Supreme Court rejected arguments previously adopted by several courts

of appeals that Title IX and Equal Protection Clause claims could not proceed together.
See Fitzgerald v. Barnstable Sch. Comm., 555 U.S. 246 (2009); see alsoWaid v. Merrill
Area Pub. Sch., 91 F.3d 857 (7th Cir. 1996).

131. Glickstein v. Neshaminy Sch. Dist., No. Civ. A. 96-6236, 1997 WL 660636, at
*15Ð16 (E.D. Penn. Oct. 22, 1997) (Title VII preemption nuances discussed at length).

132. 456 U.S. 512, 538 (1982).
133. 376 F. Supp. 2d 171 (D.P.R. 2005).
134. Id. at 180.
135. Id.
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Title IX or Title VII. Thus, absent a decision to the contrary by the
U.S. Supreme Court or the First Circuit Court, we refuse to hold
that the availability of a cause of action for sex discrimination in em-
ployment under Title IX preempts a cause of action under Title VII.
Instead, in keeping with the current case law, we hold that a plain-
tiff, employee of an educational institution, who has suffered sex dis-
crimination in his/her employment may Þle a cause of action under
Title VII or Title IX. 136

A district court in the Fourth Circuit held that Title IX retaliation
claims are not preempted by Title VII in Jones-Davidson v. Prince
George’s County Community College .137 The court noted the Fourth
Circuit Òhas not squarely addressed whether Title VII preempts em-
ployment discrimination claims brought under Title IX,Ó but explained
Òthere is some authority within this circuit suggesting that Title VII
and Title IX employment discrimination claims can proceed simulta-
neously, particularly where the plaintiff seeks equitable relief . . . .Ó 138

The court Òreject[ed] DefendantÕs argument that PlaintiffÕs Title IX
[retaliation] claim should be dismissed because it is duplicative of
the Title VII claim.Ó 139 In Preston v. Virginia ex rel. New River Com-
munity College ,140 the Fourth Circuit considered a Title IX retaliation
claim and found Ò[a]n implied private right of action exists for enforce-
ment of Title IX . . . [which] extends to employment discrimination on
the basis of gender by educational institutions receiving federal
funds.Ó141

In Ivan v. Kent State University ,142 the Sixth Circuit permitted the
plaintiff to bring both Title IX and Title VII claims. 143 There, the court
rejected the notion Òthat Title VII preempts an individualÕs private
remedy under Title IXÓ so as to avoid Title VIIÕs detailed, express,
and comprehensive provisions. 144 Thus, simply because Title VII pre-
sents a well-developed remedial scheme does not militate toward
Title VIIÕs preemption of Title IX, even beyond retaliation claims.

A district court held in the Tenth Circuit that Title VII does not
preempt Title IX in Fox v. Pittsburg State University .145 The court
noted that Ò[t]he Tenth Circuit has not addressed whether Title IX ap-
plies to allegations of sexual harassment perpetrated by one university

136. Id. (citations omitted). See alsoLipsett v. Univ. of P.R., 864 F.2d 881, 897 (1st
Cir. 1988) (plaintiffs may assert Title IX claim for gender discrimination).

137. No. 13-cv-02284-AW, 2013 WL 5964463 (D. Md. Nov. 7, 2013).
138. Id. at *2.
139. Id. (court reviewed plaintiffÕs Title IX and VII claims together, but ultimately

found factual allegations fell short of prima facie retaliation claim).
140. 31 F.3d 203 (4th Cir. 1994).
141. Id. at 205Ð06 (citation omitted).
142. No. 94-4090, 1996 WL 422496 (6th Cir. July 26, 1996).
143. Id. at *2 n.10.
144. Id.
145. No. 14-CV-2606-JAR-KGG, 2016 WL 6037558, at *2 (D. Kan. Oct. 14, 2016).
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employee on another university employee,Ó but concluded that Òthe
balance of authority in other circuits and jurisdictions recognize
Title IX liability for employee-on-employee sex discrimination and ha-
rassment.Ó146 In Russell v. Nebo School District ,147 the federal district
court in Utah similarly denied the defendantÕs motion to dismiss an el-
ementary school employeeÕs Title IX sex discrimination claims brought
with a Title VII claim for sex discrimination, harassment, retaliation,
among other causes of action. 148 The Russell court stated Òfederal courts
are split on the issueÓ but Òconclud[ed] that Title VII does not preempt
Title IX and [thus] the Nebo DefendantsÕ motion on this issue [was]
denied.Ó149 Other district court decisions in the Tenth Circuit also sug-
gest Title VII and Title IX discrimination claims may proceed simulta-
neously.150

B. Courts Holding Title VII Preempts Title IX
The Fifth Circuit held that Title VII preempts Title IX claims in

Lakoski v. James .151 Lakoski, a university professor, brought Title IX
and Section 1983 claims for sex discrimination after being denied ten-
ure.152 Lakoski did not, however, bring Title VII claims, leading the
court to reverse the district courtÕs judgment for the plaintiff. 153 The
Fifth Circuit held that Title IX cannot be used to Òbypass [] the reme-
dial process of Title VIIÓ because ÒTitle VII provides the exclusive rem-
edy for individuals alleging employment discrimination on the basis of
sex in federally funded educational institutions.Ó 154 The court ex-
plained: ÒWe are persuaded that Congress intended Title VII to ex-
clude a damage remedy under Title IX for individuals alleging employ-
ment discrimination.Ó 155 The court added: ÒTitle IX prohibits the same
employment practices proscribed by Title VII . . . [and] individuals
seeking money damages for employment discrimination on the basis
of sex in federally funded educational institutions may not assert

146. Id.
147. No. 2:16-cv-00273-DS, 2016 WL 4287542 (D. Utah Aug. 15, 2016).
148. Id. at *3.
149. Id . (court relied on Winter v. Pa. State Univ., 172 F. Supp. 3d 756, 775 (M.D.

Pa. 2016) (Ò[I]f Congress intended for Title VII to preempt employment discrimination
claims under Title IX, it could have drafted Title IX, which was enacted after Title VII,
to state as much.Ó) (emphasis in original)).

150. See, e.g., Mehus v. Emporia State Univ., 295 F. Supp. 2d 1258, 1272 (D. Kan.
2004) (volleyball coachÕs Title IX and Title VII discrimination claims permitted). In
Mehus, as in other cases, the court relied on Cannon, Franklin , and Bell to support
the plaintiffÕs implied right of action under Title IX regarding employment discrimina-
tion, sustainable with Title VII claims. Id.

151. 66 F.3d 751, 758 (5th Cir. 1995).
152. Id. at 752.
153. Id. at 758.
154. Id. at 753.
155. Id. at 755.
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Title IX either directly or derivatively through ¤ 1983.Ó 156 Lakoski sug-
gests that when a plaintiff coach brings within the Fifth Circuit a
Title IX claim for sex discrimination against an educational institu-
tion, for money damages, the court may reject such a claim, contending
Title VII is the only statutory vehicle to vindicate such rights through
the courts, whereas Title IX is the manner by which to compel federal
funds removal. 157 However, for Title IX retaliation claims, the Fifth
Circuit recognized an implied private right of action in Lowrey v.
Texas A&M University System .158 There, the Fifth Circuit supported
a private right of action on the basis that Ò[T]itle VII does not afford
a private remedy for retaliation against employees of federally funded
educational institutions who complain about noncompliance with the
substantive provisions of [T]itle IX.Ó 159 The court explained that a Òpri-
vate right of action for retaliation would serve the dual purposes of
[T]itle IX, by creating an incentive for individuals to expose violations
of [T]itle IX and by protecting such whistleblowers from retaliation.Ó 160

Within the Seventh Circuit, a district court in Illinois, in Ludlow v.
Northwestern University ,161 held that ÒLudlowÕs Title IX claim is
one for employment discrimination and therefore preempted under
Title VII . . . .Ó162 Relying on Lakoski , the court dismissed the claim
with prejudice. 163 But in Burton v. Board of Regents of the University
of Wisconsin System,164 a district court of Wisconsin noted that
ÒLudlow was not a retaliation case,Ó holding ÒTitle VII does not pre-
empt [plaintiffÕs] Title IX retaliation claim.Ó 165 Thus, certain Seventh
Circuit district courts have followed the Fifth CircuitÕs Lakoski -Lowrey
approach in permitting Title IX retaliation claims, but not discrimina-
tion claims that arguably can be brought under Title VII. 166

An Eighth Circuit district court also agreed with the Fifth Cir-
cuitÕs holding that Title VII preempts Title IX. In Capone v. University

156. Id. at 758. The Fifth Circuit attempted to distinguish Supreme Court Title IX
jurisprudence: ÒUnlike Dr. LakoskiÕs suit, neither Cannon nor Bell nor Franklin required
the Court to address the relationship between Title VII and Title IX.Ó Id. at 754. Note
that Lakoski Òlimit[ed] [its] holding to individuals seeking money damages under Title IX
directly or derivatively through ¤ 1983 for employment practices for which Title VII pro-
vides a remedy, expressing no opinion whether Title VII excludes suits seeking only de-
claratory or injunctive relief,Ó thus opening the door for non-monetary Title IX discrimi-
nation employee claims in the Fifth Circuit. Id . at 753.

157. See id. at 752.
158. 117 F.3d 242, 254 (5th Cir. 1997).
159. Id.
160. Id.
161. 125 F. Supp. 3d 783 (N.D. Ill. 2015).
162. Id. at 791.
163. Id.
164. 171 F. Supp. 3d 830 (W.D. Wis. 2016), reconsideration denied , No. 14-CV-274-

JDP, 2016 WL 3512287 (W.D. Wis. June 22, 2016).
165. Id. at 840.
166. See id.
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of Arkansas ,167 a district court in Arkansas held that Ò[i]n Lakoski v.
James, the Fifth Circuit . . . was Ônot persuaded that Congress offered
Title IX to employees of federally funded educational institutions so as
to provide a bypass to Title VIIÕs administrative procedures.ÕÓ168 Fur-
ther, the court stated that it Òagrees with the Fifth CircuitÕs reasoning
in Lakoski , and rules that Ms. Capone may not assert a private right of
action under Title IX for sex-based employment discrimination that
falls within the ambit of Title VII.Ó 169 Similarly, in Cooper v. Gustavus
Adolphus College ,170 a Minnesota district court cited Lakoski in Òjoin[ing]
others in . . . concluding that there is no private action for damages avail-
able to a college employee under Title IX for sex discriminationÓ in light
of ÒTitle VII remedies for employment discrimination.Ó 171

Eleventh Circuit district courts have found Title VII preempts
Title IX, such as in Torres v. School District of Manatee County ,172

where a district court of Alabama noted that Ò[n]either the Supreme
Court nor the Eleventh Circuit have addressed the issue of whether
Title VII preempts Title IX when school employees seek redress for
discrimination and retaliation unrelated to their students.Ó 173 Ulti-
mately, Torres reasoned:

If the Court were to hold otherwise, it would Òeviscerate Title VIIÕs
technical and administrative requirements, thereby giving plaintiffs
who work at federally funded institutions unfettered ability to bring
what are in reality Title VII sexual discrimination claims without ad-
hering to the same rules required of every other employment discri-
mination plaintiff in the country.Ó 174

Thus, several courts Þnd Title VII, rather than Title IX, is the sole
means for educational employees, such as coaches, to address discrimi-
nation, but some recognize certain exceptions for Title IX retaliation
claims.

167. No. 5:15-CV-5219, 2016 WL 3455385 (W.D. Ark. June 20, 2016).
168. Id. at *4 (Òdisagree[ing] with the Preston CourtÕs characterization of North

Haven Board of Education v. Bell , 456 U.S. 512 (1982), as extending the Cannon private
right of action Ôto employment discrimination on the basis of gender by educational insti-
tutions receiving federal fundsÕÓ). Capone noted Òthe Supreme Court has never directly
addressed this issue, and only a few circuit courts of appeals have; the Eighth Circuit
does not appear to be among them.Ó Id . at *3.

169. Id. at *4.
170. 957 F. Supp. 191 (D. Minn. 1997).
171. Id. at 193.
172. No. 8:14-cv-1021-T-33TBM, 2014 WL 4185364 (M.D. Fla. Aug. 22, 2014).
173. Id. at *5.
174. Id. at *6. See alsoMorris v. Wallace Cmty. Coll.-Selma, 125 F. Supp. 2d 1315,

1343 (S.D. Ala. 2001) (ÒIn light of the weight of authority that a Title IX claim of employ-
ment discrimination may not be maintained to the extent that Title VII provides a par-
allel remedy, and of the plaintiffÕs failure to provide any support for a contrary conclu-
sion, the Court rules that the plaintiffÕs Title IX claim is precluded by Title VII.Ó).
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C. Courts Split or Undecided on Preemption
Second Circuit district courts vary on the preemption issue. For

example, a court within the Southern District of New York held in
AB ex rel. CD v. Rhinebeck Central School District ,175 ÒTitle IX was in-
tended by Congress to function as an additional safeguard against gen-
der-based discrimination in the context of federally funded education
programs; notwithstanding the possibility of other available remedies,
including without limitation those available under Title VII.Ó 176 An-
other judge in the Southern District of New York in Henschke v.
New York Hospital-Cornell Medical Center 177 found that Òthe legisla-
tive history of Title IX demonstrates an intent on the part of Congress
to have Title IX serve as an additional protection against gender-based
discrimination in educational programs receiving federal funding re-
gardless of the availability of a remedy under Title VII.Ó 178 Henschke
continued, Ò[t]here is no suggestion in either the Supreme Court opin-
ion or the Second Circuit opinion in North Haven that the scope of
Title IXÕs protection against employment discrimination would not ex-
tend to an action by an individual who is also seeking relief under
Title VII.Ó 179 The Western District of New York court held otherwise
in Gardner v. St. Bonaventure University ,180 dismissing the plaintiffÕs
Title IX discrimination claim because Title IX would have allowed an
Òadditional remedyÓ to that under Title VII. 181 Second Circuit district
courts have therefore diverged in approaching the preemption issue.

In the Third Circuit, a Western District of Pennsylvania court
found in Kazar v. Slippery Rock University of Pennsylvania 182 that
Title VII preempts Title IX:

The [Torres] court explained, as the Fifth Circuit had done in Lakoski ,
that Congress did not intend for Title IX to be used to bypass the ex-
tensive remedial process of Title VII. This, as the court explained,
would upset the carefully balanced remedial scheme set up by Title VII
for dealing with employment discrimination cases and allow plaintiffs
to ignore these requirements simply because they work at a federally
funded educational institution. 183

175. 224 F.R.D. 144, 153 (S.D.N.Y. 2004).
176. Id. at 153.
177. 821 F. Supp. 166 (S.D.N.Y. 1993).
178. Id. at 172.
179. Id.
180. 171 F. Supp. 2d 118 (W.D.N.Y. 2001).
181. Id. at 127 (Òto permit Gardner to pursue both a Title VII claim and a Title IX

claim with regard to the alleged employment discrimination would provide Gardner with
an additional remedy not available to Title VII claimants whose employers are not edu-
cational institutions in receipt of federal fundsÓ).

182. No. CV 13-60, 2016 WL 1247233 (W.D. Pa. Mar. 30, 2016).
183. Id. at *13 (citation omitted).
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However, an Eastern District of Pennsylvania court did not Þnd
preemption in Winter v. Pennsylvania State University .184 In Winter ,
the court Òconclude[d] that plaintiffs may pursue a private right of ac-
tion seeking damages for employment discrimination claims against
schools receiving federal funding and that Title VII would not preempt
such a claim.Ó185 Third Circuit district courts are thus inconsistent on
preemption.

Courts in neither the D.C. Circuit nor the Ninth Circuit have
squarely addressed the preemption issue. One district court within
the Ninth Circuit noted in Padula v. Morris ,186 Òthe preemption issue
has not been decided by the Ninth Circuit, [and] there is a split
among the other circuits regarding Title IXÕs preemptive effect on
Title VII claims.Ó 187

Conclusion
Plaintiffs deciding whether to bring gender discrimination and/or

retaliation claims under Title VII and Title IX should consider, among
various factors, the manner in which one poses the complaint, the
plaintiffÕs goals, exhaustion requirements, the statute of limitations,
available remedies, analytical standards applied to claims, and poten-
tial preemption. Several courts allow coach-employees to address their
discrimination and related retaliation claims under both Title VII
and Title IX if administrative requirements are met. Before certain
courts, coach-employees may be more likely to succeed on a Title IX
employment-related retaliation claim as opposed to a Title IX employ-
ment discrimination claim, based on Title VII preemption arguments
forwarded by such courts. Yet, Title IXÕs plain statutory language lack-
ing a carve-out for employment, accompanied by explicit employment-
related regulations, along with the implied right of action conferred by
the Supreme Court, suggests that plaintiffs should be permitted to
bring Title IX discrimination and/or retaliation claims in relation to
on-the-job discrimination in the athletics context and beyond, along
with or in lieu of Title VII.

In addition to preemption considerations, advantages and disad-
vantages of bringing Title IX and Title VII claims need to be consid-
ered. The clear availability of punitive damages under Title VII is

184. 172 F. Supp. 3d 756 (M.D. Pa. 2016).
185. Id. at 774 (rejects Lakoski analysis); see alsoKemether v. Pa. Interscholastic

Athletic AssÕn, 15 F. Supp. 2d 740 (E.D. Pa. 1998). In Kemether, the plaintiff alleged
Title VII disparate treatment and Title IX discriminatory treatment with the court re-
fraining from Þnding preemption. The court explained that the Title VII and Title IX
claims could proceed simultaneously in part because Òplaintiff went through the proper
EEOC procedures, [and thus] there was no attempt on her part Ôto circumvent the reme-
dial process of Title VII.ÕÓKemether, 15 F. Supp. 2d at 768.

186. No. 2:05-cv-00411-MCE-EFB, 2008 WL 4370075 (E.D. Cal. Sept. 24, 2008).
187. Id. at *3 (citation omitted).
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counterbalanced by the lack of statutory caps on damages in Title IX.
Further, the lack of an administrative exhaustion requirement pre-
sents a clear-cut beneÞt to proceeding under Title IX instead of
Title VII. PlaintiffsÕ counsel must explore both statutory routes and
their interplay when deciding how to structure claims for employees
alleging workplace discrimination in educational athletics and else-
where in the campus context to ensure a level playing Þeld for all.
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By Phyllis W. Cheng

2022 marks the 50th Anniver-
sary of Title IX, a ground-
breaking federal law that has 

signi�cantly expanded educational 
opportunities for women and girls 
in education and in every facet of 
society.  

Title IX had its genesis during the 
summer of 1970, when Congress 
focused on sex bias in education at 
a set of hearings on discrimination 
against women before a House 
Education Subcommittee chaired 
by Rep. Edith Green (Ore.). A 
year later, noting the link between 
educational discrimination and 
employment opportunities, Sen. 
Birch Bayh (Ind.) introduced an 
education amendment to combat 
“the continuation of corrosive and 
unjusti�ed discrimination against 
women in the American educational 
system.” 

Today, Title IX applies to virtually  
all school districts, colleges and 
universities as recipients of federal 
grants, contracts or loans. Recipients  
include approximately 17,600 local 
school districts, over 5,000 post-
secondary institutions, charter 
schools, for-pro�t schools, libraries, 
museums, vocational rehabilitation 
agencies and education agencies 
of 50 states, the District of Colum-
bia, and U.S. territories. 

Title IX is interpreted through 
detailed regulations of the former 

U.S. Department of Health, Edu-
cation and Welfare and now the 
U.S. Department of Education. 
The regulations provide that each 
recipient institution must operate 
its education program or activity 
in a nondiscriminatory manner 
free of discrimination based on sex,  
including sexual orientation and 
gender identity. Some key obliga- 
tions include: self-evaluation; des-
ignation of responsible individual 
and adoption of grievance pro-
cedure; dissemination of policy; 
counseling; �nancial assistance; 
health and insurance bene�ts 
and services; athletics; housing; 
comparable facilities; access to 
course offerings; recruitment, ad-
missions, and counseling; �nancial 
assistance; athletics; sex-based 
harassment, which encompasses 
sexual assault and other forms  
of sexual violence; treatment of 
pregnant and parenting students; 
treatment of LGBTQI+ students; 
discipline; single-sex education; 
and employment. Further, no 
recipient or other person may in-
timidate, threaten, coerce, or dis-
criminate against any individual 
for the purpose of interfering with 
any right or privilege secured by 
Title IX or its implementing regu-
lations, or because the individual 
has made a report or complaint, 
testi�ed, assisted, or participated 
or refused to participate in a pro-
ceeding under Title IX. 

The law is enforced by the De-
partment of Education’s Of�ce for 
Civil Rights. In addition to the risk 
of losing federal funds, the U.S. Su-
preme Court has interpreted that 
individuals also have an implied 
private right of action under Title 
IX. Franklin v. Gwinnett County 
Public Schools, 503 U.S. 60 (1992). 

Higher Education 
Before Title IX, women were often  
excluded from or had limited access 

to educational programs. Elite col-
leges and universities set quotas 
for the admission of women or  
prohibited them from attending  
altogether. Once admitted to 
schools, women had less access 
to scholarships; were excluded 
from “male” programs, such as 
medicine and law; and faced more 
restrictive rules, such as early cur-
fews, than their male peers. Dis-
crimination extended beyond stu-
dents. Women faculty were more 
frequently denied tenure than 
their male counterparts, required 
to take pregnancy and maternity 
leaves, or prohibited from entering 
faculty clubs. In part as a result of 
these inequalities, in 1970 only 8% 
of women age 19 and older were 
college graduates as compared 
with 14% of men. 

After Title IX, women’s partic-
ipation in higher education has 
reached or even exceeded parity 
in many areas. Women’s full-time 
enrollment grew from two-�fths 
in 1972 to more than half (59.2%) 
in 2020, according to the National  
Student Clearinghouse. Women now  
earn the majority of bachelor’s, 
master’s and doctoral degrees. 

As to professional schools, re-
call that neither Justices Sandra 
Day O’Connor nor Ruth Bader 
Ginsberg were offered a law �rm 
job after graduating at the top of 
their law school classes. Because 
of Title IX, women now outnumber 
men in law schools (54.9%), com-
prise nearly half (42%) of California 
lawyers, and represent more than 
one-third (38%) of judicial of�cers. 
Similarly, women students are now 
in the majority in medical schools 
(53.5%) and dental schools (52.6%), 
and are nearly half (41.2%) of busi-
ness schools. 

However, most graduate degrees 
and certi�cates awarded to women 
continue to be concentrated in the 
more traditional female �elds of 
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No person in the United States shall, 
on the basis of sex, be excluded from 
participation in, be denied the bene�ts 
of, or be subjected to discrimination 
under any education program or ac-
tivity receiving Federal �nancial as-
sistance.

 — Title IX of the 1972 Education 
Amendments (20 U.S.C. Sections  

1681-1688)
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education, health sciences, public 
administration and services, and 
social and behavioral sciences. 
Women still lag behind in many 
STEM �elds, in which men earn 
about three-fourths of master’s 
degrees (72.2%) and doctoral de-
grees (75.1%) in engineering, and 
two-thirds (64.5%) of master’s de-
grees and three-fourths (74.2%) of 
doctoral degrees in mathematics 
and computer sciences. 

Sports  
The growth of women’s and girls’ 
interscholastic and intercollegiate 
sports has been one of the most 
effective results of Title IX. The 
availability of more athletic schol-
arships for women has opened 
up a previously nonexistent op-
portunities for female athletes. 
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Although still behind their male 
counterparts, female sports now 
comprise 36% of intercollegiate 
athletic operating dollars, 42% of 
college athletic scholarship dollars, 
and 32% of athletic team recruit-
ment spending. 

Since Title IX, U.S. women have 
competed and won gold, silver and 
bronze medals in the Olympics 
Games. The number of women 
competing at the Olympics has 
increased signi�cantly from 34 per 
cent of the total at Atlanta 1996 to 
an expected new record of 48.8% 
at Tokyo 2020, and a commitment 
to reach full gender equality for 
the Olympic Games Paris 2024. In 
October 2018, the Youth Olympic 
Games Buenos Aires 2018 were 
the �rst fully gender-balanced 
Olympic event ever. In addition to 

being the most gender-balanced 
Summer Games in history, Tokyo 
2020 will see full gender represen-
tation across all 206 teams. 

Sexual Harassment 
In 1986, Cornell University sur-
veyed women students and found 
that 78% had experienced sexist 
comments. That same year, a Mas-
sachusetts Institute of Technology 
study found that 92% of women 
students had experienced unwant-
ed sexual attention. In 1980, a 
University of Rhode Island study 
found that 70% of women students 
reported being sexually insulted. 
As a result of these concerns, the 
Of�ce for Civil Rights issued regu-
lations and guidance requiring that: 

• A school has a responsibility 
to respond promptly and effectively. 

If a school knows or reasonably 
should know about sexual ha-
rassment or sexual violence that 
creates a hostile environment, the 
school must take immediate action 
to eliminate the sexual harassment 
or sexual violence, prevent its re-
currence, and address its effects. 

• Even if a student or his or 
her parent does not want to �le a 
complaint or does not request that 
the school take any action on the 
student’s behalf, if a school knows 
or reasonably should know about 
possible sexual harassment or 
sexual violence, it must promptly 
investigate to determine what oc-
curred and then take appropriate 
steps to resolve the situation. 

• A criminal investigation into 
allegations of sexual harassment 
or sexual violence does not relieve 

the school of its duty under Title 
IX to resolve complaints promptly 
and equitably. 

In response, many educational 
institutions have developed inves-
tigative and hearing procedures 
that protect victims who �le sexual 
harassment or assault complaints. 
However, students against whom 
Title IX complaints have been 
lodged have sometimes success-
fully challenged the lack of due 
process in these administrative 
proceedings. 

Conclusion  
Title IX has evolved and matured 
over a half century. The law has 
thrown open previously closed 
doors for women and girls in our 
educational institutions. It promises 
to be as expansive going forward.


