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Footnotes
1 A.B. and T.T. were seniors at the time this case was originally filed in late 2018 and graduated before the district court

R

ruled on the class certification motion. A.P. was a senior at the time this case was argued and has presumably graduated.
A.M.B. was a junior at the time of oral argument and is presumably a current senior. No party has suggested that this
case is moot, and we perceive no basis for concluding that it is.

After the class certification motion was filed, but before the district court denied it, amended complaints were filed adding
A.M.B. and A.P. as additional plaintiffs. All four Plaintiffs submitted declarations in support of the class certification motion.

In moving for class certification, Plaintiffs argued that the requisite element of Rule 23(b) was satisfied either (1) because
Defendants had “acted or refused to act on grounds that apply generally to the class, so that final injunctive relief or
corresponding declaratory relief is appropriate respecting the class as a whole,” see Fed. R. Civ. P. 23(b)(2); or (2)
because separate actions by individual class members could, “as a practical matter, ... be dispositive of the interests of
the other members” or could “substantially impair or impede [the other members'] ability to protect their interests,” see
Fed. R. Civ. P. 23(b)(1)(B).

Plaintiffs construe Jordan as standing for the broader proposition that any proposed class that includes future members
automatically satisfies the numerosity requirement, because future members are inherently unidentifiable at the time of
class certification and thereby cannot practicably be joined. We do not read Jordan as establishing such a sweeping
proposition. As an initial matter, Jordan's assumption that the plaintiff in that case could represent all “future” class
members appears to have rested in part on its application of the Fifth Circuit's “across-the-board” rule. See 669 F.2d at
1320 (citing Jack v. American Linen Supply Co., 498 F.2d 122 (5th Cir. 1974)). That aspect of the decision therefore did
not survive Falcon, which would also explain why we did not mention future class members in our decision on remand
in Jordan. See 713 F.2d at 504, as amended, 726 F.2d at 1366—67. Moreover, as we explicitly recognized in Rodriguez,
the inclusion of future class members in a class definition is subject to the ripeness requirement of Article Ill, see 591
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F.3d at 1118, and so the relevant numerosity inquiry concerning future class members is whether it would be practicable
to join such future members as their claims become ripe.

5 In view of this analysis, we find it unnecessary to address the parties' arguments as to whether numerosity is further
established by the presence, in the class definition, of female student non-athletes who were deterred from participation
in sports by Defendants' alleged Title 1X violations.

End of Document © 2022 Thomson Reuters. No claim to original U.S.
Government Works.
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Footnotes
* The Honorable Morrison C. England, Jr., Chief District Judge for the U.S. District Court for the Eastern District of California,

sitting by designation.

1 Neither of Sweetwater's briefs on appeal includes argument on Plaintiffs' unequal treatment and benefits claim. Thus,
Sweetwater has waived its appeal on that claim. See Hall v. City of L.A., 697 F.3d 1059, 1071 (9th Cir.2012).

2 Plaintiffs' 42 U.S.C. § 1983 sex-based discrimination claim dropped out of the case in July 2010, when the district court
severed it from the Title IX claims upon agreement of the parties.

3 Plaintiffs' retaliation claim was premised on (1) the July 2006 firing of Chris Martinez, “a highly qualified and well-loved
softball coach,” which occurred shortly after Castle Park received a formal Title IX complaint; (2) a ban on a parent-run
shack stand during softball games; and (3) a ban on parental assistance in softball coaching.

4 Sweetwater also gave notice of its intent to appeal the district court's decision to certify the Plaintiffs' proposed class.
However, neither of Sweetwater's briefs on appeal includes argument on the district court's decision to grant class
certification. Sweetwater's appeal on that issue is waived. See Hall, 697 F.3d at 1071.

5 We give deference to the Department of Education's guidance according to Chevron USA v. Natural Resources Defense
Council, 467 U.S. 837, 843—-44, 104 S.Ct. 2778, 81 L.Ed.2d 694 (1984). See Mansourian v. Regents of Univ. of Cal.,
602 F.3d 957, 965 n. 9 (9th Cir.2010).

6 On appeal, Sweetwater propounds a new theory that, with respect to the first prong of the “effective accommodation”
test, “the idea of proportionality relies on percentages, rather than absolute numbers.” The Government calls this theory,
which has no precedential support, “flatly incorrect.”

7 An institution that sought to explain a disparity from substantial proportionality should show how its specific circumstances
justifiably explain the reasons for the disparity as being beyond its control.

8 That there are “more athletic sports teams for girls (23) than ... for boys (21)” at Castle Park is not controlling. We agree
with Plaintiffs that counting “sham girls' teams,” like multiple levels of football and wrestling, despite limited participation
by girls in those sports, is “both misleading and inaccurate.” It is the number of female athletes that matters. After all,
Title IX “participation opportunities must be real, not illusory.” 1996 Letter.

9 In 2005-2006 (6.7 percent; 48 girls) and 2006—2007 (10.3 percent; 92 girls), the disparity was even greater.

10 The Department of Education says only that a 62—woman gap would likely preclude a finding of substantial proportionality,
but that a six-woman gap would likely not. 1996 Clarification.

11 See Field Hockey, Cal. Interscholastic Fed'n, http://www. cifstate.org/index.php/other-approved-sports/field-hockey (last
visited July 28, 2014).

12 Because the district court construed Sweetwater's motion to strike Plaintiffs' Title IX retaliation claim as a Rule 12(b)(6)
motion to dismiss that claim, see Ollier, 735 F.Supp.2d at 1224, we do the same.

13 Sweetwater does not contest that Plaintiffs’ alleged harm is “fairly traceable” to them. Sweetwater's argument against
redressability is premised on the idea that prospective injunctive relief cannot redress past harm. Because Plaintiffs' harm
is ongoing, that argument fails. See McCormick ex rel. McCormick v. Sch. Dist. of Mamaroneck, 370 F.3d 275, 284-85
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(2d Cir.2004); see also N. Haven Bd. of Educ. v. Bell, 456 U.S. 512, 553 n. 15, 102 S.Ct. 1912, 72 L.Ed.2d 299 (1982)
(Powell, J., dissenting). Only Plaintiffs' alleged injury in fact, then, is at issue in our analysis.

14 Thompson v. North American Stainless, LP was a Title VII case, but the Supreme Court's reasoning applies with equal
force to Title IX.

15 Rather, Sweetwater contends that the district court applied the wrong standard and that Plaintiffs, to show adverse
action, must prove “that they were denied access to the educational opportunities or benefits provided by the school
as a direct result of retaliation.” Our decision in Emeldi v. University of Oregon, however, illustrates that Sweetwater's
position is simply not the law.

16 We also affirm the grant of injunctive relief to Plaintiffs on their Title IX unequal treatment and benefits claim, any objection
to which Sweetwater waived on appeal by not arguing it. See Hall, 697 F.3d at 1071.

End of Document © 2022 Thomson Reuters. No claim to original U.S.
Government Works.
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The Rights of School Employee-
Coaches Under Title VII and
Title IX in Educational Athletic
Programs

Kim Turner*

Introduction

School employee-coaches may remedy unlawful employment prac-
tices under Title VII 1 and Title IX. 2 Questions of whether, when, and
how to bring claims under one or both statutes are complex. This Ar-
ticle explores under what circumstances school employees, particu-
larly coaches, 3 have the right under Title VIl and/or Title IX to address
sex discrimination and retaliation within educational programming at
the primary, secondary, and post-secondary levels. Specibcally, in the
athletics context, how do coaches, 4 whether also teachers, directors,

* Kim Turner is a senior Staff Attorney for the Gender Equity & LGBT Rights Pro-
gram and the Fair Play for Girls in Sports Project of the non-probt Legal Aid At Work
(formerly the Legal Aid Society-Employment Law Center) in San Francisco. She focuses
on enforcing Title IX on behalf of girls and young women in federally funded Kb12
schools, particularly in low-income areas, in addition to the organizational focus on
workersO rights. She wishes to thank Elizabeth Kristen, Kristen Galles, Juliana Franco,
David Nahmias, and Amis Pan for their contributions to this Article.

1. 42 US.C. = 2000e (2012).

2. 20 U.S.C. = 1681 (2012).

3. There are approximately 100,000 public elementary, middle, and high schools in
the United States. Fast Facts, Nat® CTr. For Epuc. Stat., https://inces.ed.gov/fastfacts/
(last visited Feb. 18, 2017). Roughly eighty-bve percent of high schools offer sports pro-
grams. SeeDoN SaBo & PHiLP VEuz, SHARP CTR. FOR WoMEN & GIRLs, THE DECADE OF
DEecLINE : GENDER EquiTy IN HiGH ScHooL SporTs 23D24 (Oct. 2012), https://www.
womenssportsfoundation.org/wp-content/uploads/2012/10/ocr_report_2v3100412-pPnal.pdf.
Four-year colleges and universities report employing nearly 80,000 head or assistant
coaches. See Der® oF Epuc., How Many Heap CoacHes WERE ReporTED ? (2014), https:/
ope.ed.gov/athletics/Trend/public /#/answer/3/301/main?row=-1&column=-1 (26,233 head
coaches reported); Der® oF Epuc., How Many AssisTanT CoacHEs WERE RepORTED ? (2014),
https://ope.ed.gov/athletics/Trend/public/#/answer/3/302/main?row=-1&column=-1 (52,788
assistant coaches reported). In 2014, 14,000 women were employed as intercollegiate ath-
letic professionals, of whom 4,154 were coaches and 7,503 were assistant coaches. See
R. Vivian Acosta & Linda Jean Carpenter, Women in Intercollegiate Sport A (2014) (un-
published manuscript), http://www.acostacarpenter.org/2014%20Status%200f%20 Women
%20in%20Intercollegiate%20Sport%20-37%20Year%20Update %20-%201977-2014%20.
pdf. Thus, there are likely hundreds of thousands of coach-employees throughout the
United States who could encounter discrimination actionable under Title VII or Title IX.

4. Coach-employee claims can arise in primary, secondary, and post-secondary
school settings.
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or professors, who are subjected to either discrimination, retaliation,
or both, evaluate and vindicate their rights?

Both Title VII and Title IX are theoretically available to a coach-
employee® to address workplace discrimination concerning the coachOs
employment conditions, as well as female playersO experiencesNinsofar
as these conditions relate to and affect the coachOs employment. How-
ever, employees deciding whether to proceed under Title VII and/or
Title IX must analyze multiple factors, including the varying ap-
proaches courts take throughout the United States in resolving these
claims. First, one must consider whether the alleged unlawful acts
were directed solely at the coach or against the coach and female ath-
letes in the schoolNfemale athletes being the historically underrepre-
sented sex.® Second, one must evaluate the coachOs goals and whether
desired remedies, such as reinstatement, monetary damages, or injunc-
tive relief are available. Third, one must review administrative prereg-
uisites, such as exhaustion requirements, that present potential ave-
nues and roadblocks to relief. Fourth, one should consider statute-
specibc questions such as the required standards to establish unlawful
conduct and applications of preemption principles.

This Article explores how these considerations affect whether
coaches should proceed under Title VII, Title IX, or both. Part | pro-
vides background on Title VII and Title IX and discusses how Title IX
requires gender equity in athletics in federally funded educational in-
stitutions. Part Il explains what factors coaches should consider when
deciding to bring Title VII and Title IX claims, such as varying pat-
terns of discrimination; varying approaches to suits, goals, and impli-
cations; administrative exhaustion differences; the scope of actions
and relief; and standards and treatment of retaliation under each stat-
ute. Part lll examines courtsO divergence concerning whether Title VII
preempts claims under Title IX. The Article concludes by highlighting
the ramibcations of proceeding under Title VII, Title IX, or both.

5. This analysis is restricted to coach-employees rather than coach-volunteers. Olt
is generally held that unpaid volunteers are not employees for the purpose of the civil
rights statutes because they are not susceptible to discriminatory practices, and the rem-
edy of back pay would be inappropriate for them.O F ARReLL ET AL ., 45A Am. JUR. 2D JoB
DiscriminaTion & 112 (2d ed. 2017). Yet, a volunteer may not be seeking backpay in bring-
ing a civil rights case. See Marie v. Am. Red Cross, 771 F.3d 344, 353 (6th Cir. 2014)
(O[R]emuneration is not an independent antecedent requirement, but rather it is a non-
dispositive factor that should be assessed in conjunction with the other . . . factors to de-
termine if a volunteer is an employee.O).

6. If the coach suffers discrimination or retaliation because of the athletesO sex, and
not due to the coachOs sex, a Title IX claim is arguably the only available mechanism for
redress.
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I.  Background
A. Title VIl and Title IX

In bringing a discrimination claim, a coach must choose whether
to sue under Title VII, Title I1X, or both. Title VII of the Civil Rights
Act, which prohibits employment discrimination, initially excluded ed-
ucational institutions when passed in 1964. 7 Congress amended the
law in 1972 to include educational institutions. & Title VII prohibits em-
ployers from Pring, failing to hire, or in any way discriminating
against an employee because of the employeeOs seX Title IX of the Ed-
ucation Amendments of 1972 prohibits educational institutions from
engaging in sex discrimination. ° Title IX became law in June
1972,11 eight years after Title VIl and several months after Title VIIOs
amendment to include educational institutions. 12 Specibcally, Sec-
tion 901(a) of Title IX provides that Ono person,O on the basis of sex,
shall Obe excluded from participation in, be denied the benebts of, or
be subjected to discrimination under any education program or activ-
ity receiving Federal bnancial assistance ... .33 Title IX and its reg-
ulations proscribe sex discrimination, including in employment, and
requires educational institutions to make non-discriminatory employ-
ment decisions. ** Title IX further prohibits segregation or classibca-
tion of applicants or employees due to sex in any manner that may ad-
versely impact applicantsO or employeesO opportunities or status. 15
Both Title VII and Title IX can remedy compensation inequities. 16

7. OThis Title shall not apply to . . . an educational institution with respect to the
employment of individuals to perform work connected with the educational activities of
such institution.O Civil Rights Act of 1964, Pub. L. No. 88-352, 78 Stat. 241.

8. Equal Employment Opportunity Act of 1972, Pub. L. No. 92-261, 86 Stat. 105.

9. 42 U.S.C. = 2000e-2 (2012). Title VIl also prohibits discrimination based on
race, color, national origin, religion, and pregnancy. While neither Title VII nor Title IX
explicitly mention sexual orientation or gender identity, courts have held that each stat-
uteOs debnition of OsexO encompasses sexual orientation and gender identity. See, e.g,
G.G. ex. rel. Grimm v. Gloucester City Sch. Bd., 822 F.3d 709, 723 (4th Cir. 2016), cert.
granted, 137 S. Ct. 369 (2016) (deferring to Department of Education regulations requir-
ing schools to treat transgender students in a manner consistent with their gender iden-
tity to avoid a Title IX claim); Rene v. MGM Grand Hotel, 305 F.3d 1061, 1068 (9th Cir.
2002) (en banc) (openly gay man facing sexual orientation-based harassment may state
Title VII cause of action).

10. 20 U.S.C. = 1681(a), (b) (2012).

11. Title IX of the Education Amendments of 1972, Pub. L. 92-318, 86 Stat. 235.

12. Equal Employment Opportunity Act of 1972, Pub. L. No. 92-261, 86 Stat. 105.

13. 20 U.S.C. = 1681.

14. Id.; see also34 C.F.R. = 106.51D.61 (2016).

15. See34 C.F.R. © 106.52D.57.

16. See id. @ 106.54 (Title IX prohibits discriminatory compensation). Title IX can
be implicated in addition to Title VII, which also prohibits an employer from discriminat-
ing based on gender when setting or changing compensation. 42 U.S.C. @ 2000e-2(a)(1)
(2012). The Equal Pay Act, not discussed at length in this Article, also forbids employers
from paying employees at a rate less than employees of the opposite sex for equal work
on jobs requiring the same skill, effort, and responsibility performed under the same con-
ditions. 29 U.S.C. = 206(d) (2012).
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Title VII did not cover educational employees at the time the law
was initially being considered and legislatedNthus, Title IX was devel-
oped in the context of Title VIIOs failure to address discrimination in
educational institutions. 17 Moreover, nothing in the plain language
of Title IX 18 suggests that employment in federally funded educational
institutions is not covered by the statuteOs prohibition on discrimina-
tion. Thus, Title IX protects students and employees from sex discrimi-
nation in any federally funded educational program or activity. 19

B. Title IX Progress and Persistent Athletics-Related Inequities
Although gender discrimination within educational sports has
lessened to some degree in recent decades, stark inequities persist be-
tween female and male athletes, between coaches of female athletes
versus male athletes, and between female and male coaches. Cur-
rently, many more girls and women play interscholastic competitive
sports in elementary, middle, and high school than before 1972KN
over 3.3 million females play high school sports today, 2° compared to
approximately 310,000 before Title IX. 2! Nearly 193,000 women cur-
rently play varsity sports within the National Collegiate Athletic Asso-
ciation (NCAA), compared to only 30,000 before Title IX. 22 Despite
these great strides, boys and men continue to dominate educational
athletic programs, even though O[wjomen now make up more than
half of all undergraduates,O 23 and girls comprise roughly half of all pri-

17. SeeN. Haven Bd. of Educ. v. Bell, 456 U.S. 512, 521, 530D31 (1982) (OCongress
easily could have substituted Ostudent® or ObenebmaryO for the word OpersonO if it had
wished to restrict the scope of & 901(a).0 The Opostenactment [legislative] history of
Title IX . . . conbrms CongressOs desire to ban employment discrimination in federally
bnanced education programs.0); Henschke v. N.Y. Hosp.-Cornell Med. Ctr., 821 F.
Supp. 166, 172 (S.D.N.Y. 1993) (Oit is the opinion of this Court that the legislative history
of Title IX demonstrates an intent on the part of Congress to have Title IX serve as an
additional protection against gender-based discrimination in education programs receiv-
ing federal funding regardless of the availability of a remedy under Title VIIO).

18. See generally 20 U.S.C. = 1681 (2012).

19. No carve-out exists for employment under Title IX.  See N. Haven, 456 U.S. at
530 (Oemployment discrimination comes within the prohibition of Title I1XO). Further,
Title IX regulations expressly state that Title IX stands independently of sex discrimina-
tion claims under other statutes, such as Title VIl and the Equal Pay Act. 34 C.F.R.

a 106.6(a) (2016) (OThe obligations imposed by this part are independent of, and do not
alter, obligations not to discriminate on the basis of sex imposed by ... Title VII of the
Civil Rights Act of 1964 . . . the Equal Pay Act . . . and any other Act of Congress or Fed-
eral regulation.0).

20. See NATO Fep@ orF State HicH ScH. Ass@s, ParticipaTion StaTistics 2015D16
HicH ScHooL ATHLETICS PaRTIiciPATION Survey 55 (2016), http://www.nfhs.org/
Participation Statistics/PDF/2015-16_Sports_Participation_Survey.pdf.

21. Allen Barra, Before and After Title IX: Women in Sports , N.Y. TiMes (June 16,
2012), http:/mww.nytimes.com/interactive/2012/  06/17/opinion/sunday/sundayreview-titleix-
timeline.html?_r=0.

22. Maya Dusenbery & Jaeah Lee, Charts: The State of Women'’s Athletics, 40 Years
After Title IX , MoTtHER JoNES (June 22, 2012, 5:00 AM), http://www.motherjones.com/
politics/2012/06/ charts-womens-athletics-title-nine-ncaa.

23. Id.
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mary and secondary school student bodies. In fact, male students have
over one million more athletic participation opportunities at the high
school level?* and over 60,000 more athletic participation opportuni-
ties at the post-secondary level than female students. 2° Despite clear
prohibitions within Title 1X and other laws against gender-based
discrimination in interscholastic athletics among federally funded ed-
ucational institutions, many female athletes in primary, secondary,
and post-secondary athletic programs face inequitable treatment,
which also affects their coaches. 26

Sports participation among females is linked to improved physical,
mental, academic, and economic outcomes for girls and women. 27 But
participation often hinges on having well-resourced, supported, expe-
rienced, and dedicated coaches. Girls who play sports receive better
grades and are signibcantly more likely to graduate. 28 The sports-
academic success correlation is particularly strong for girls of color. 2°
Graduation rates for African-American female athletes are higher
than for their non-athlete counterparts. 3 Similarly, Latina athletes re-
port receiving higher grades than non-athletes, and the percentage of
Latina athletes scoring in the top quartile of standardized tests exceeds
that of non-athlete Latinas. 3! At the collegiate level, students who earn
sports scholarships graduate at higher rates than the general student
body.32 Further, youth sports participation is linked to later employ-
ment success. Executive businesswomen attribute involvement in
sports to their success by providing leadership skills, discipline, and
the ability to work on a team. 33 Finally, economist Betsey Stevenson
Pnds that girls who participate in high school sports have higher

24. NatO FEp®@ oF State HicH ScHooL Ass@s, supra note 20, at 55.

25. Dusenbery & Lee, supra note 22.

26. See, e.g, id. (percentage of female coaches coaching womenOs teams has steadily
dropped since Title IX).

27. SeeWoMeN @ SporTs Founp ., BENEFITS NW Hy SPORTS PARTICIPATION FOR  GIRLS AND
Women 1D2 (2011), https://www.womenssportsfoundation.org/wp-content/uploads/2016/
08/benebts-why-sports-participation-for-girls-and-women-the-foundation-position.pdf.

28. Seeid.

29. SeeNAaTO@Women @ Law CTRr., FiNISHING L AsT: GIRLS oF COLOR AND ScHoOoL SPORTS
OppPORTUNITIES 7 (2015), https://nwlc.org/wp-content/uploads/2015/08/pnal_nwic_
girlsbnishing last_report.pdf (OAlthough often overlooked, girlsNparticularly girls of

colorNdrop out at high rates. . . . Playing sports increases the likelihood that they
will graduate from high school, have higher grades, and score higher on standardized
tests.0).

30. See id.

31. FeministT Masority Founp., Empowering Women in Sports , in THE EMPOWERING
WomeN Series, No. 4 (1995), http://feminist.org/research/sports/sports6.html.

32. See Nat® CoLieciatE ATHLETIC Ass@, NCAA Recruiming Facts (July 2016),
https://www.ncaa.org/sites/default/Ples/Recruiting%20Fact%20Sheet%20WEB.pdf.

33. New Nationwide Research Finds: Successful Women Business Executives Don't
Just Talk a Good Game . .. They Play(ed) One, PR Newswire (Feb. 8, 2002), http://www.
prnewswire.com/ news-releases/new-natio nwide-research-bnd s-successful-women-
business-executives-dont-just-talk-a-good-game-they-played-one-75898622.html.
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rates of labor force participation and earn seven percent higher wages
later in life. 34

Yet, many female athletes and their coaches face discrimination,
preventing girls and women from experiencing a truly level playing
beld. Coaches of female teams, similar to the athletes they oversee,
are often subject to inequity in the terms and conditions of their em-
ployment and receive subpar opportunities, treatment, and benepts. 3%
A recent WomenOs Sports Foundation study revealed that among
coaches of female teams, O[a]lmost half (48%) of the female [college]
coaches [surveyed] and just over a quarter of the male coaches (27%)
in the study reported Obeing paid less for doing the same job as other
coaches.&® Further, O[t]hirty-three percent of female coaches indi-
cated that they were vulnerable to potential retaliation if they ask
for help with a gender bias situationO and O[m]ore than 40% of female
coaches said they were Odiscriminated against because of their gender,0
compared to 28% of their male colleagues.O3” The National Federation
of State High School Associations notes that retaliation against com-
plainants, including coaches, is one of the top ten sports law issues im-
pacting secondary school athletics programs. 38 More often, coaches of

34. SeeBetsey Stevenson, Beyond the Classroom: Using Title IX to Measure the Re-
turn to High School Sports 4 (NatOl Bureau of Econ. Res., Working Paper No. 15728,
Feb. 2010), http://www.nber.org/papers/w15728.pdf (calculation controls for demograph-
ics, family background, school characteristics, and wage premiums).

35. Although female athletes are typically the underrepresented sex, they should
experience equity in participation opportunities through Title IX. The athletes playing
school-sponsored sports should receive the same treatment and benebts regardless of
gender, including equal access to equipment, supplies, teams, coaching quality, facilities,
fundraising opportunities, and more. For more information on Title IX equity require-
ments in educational sports programming, see generally N at® Women® Law C1r.,
CHeck IT Out, Is THE PLavine FiELD LEVEL FOR WOMEN AND GIRLS AT YOUR ScHooL ?
(Sept. 2000), https://nwlc.org/wp-content/uploads/2015/08/Checkitout.pdf.

36. WoMmEN ® SporTs FounD., BEvonp X® Anp OG: GENDER Bias anp CoacHes oF Wo-
MEN @ SporTs 2 (2016), https://wwwWomenssportsfoun dation.org/wp-content/uploads/
2016/08/beyond-xs-osbnal-for-web.pdf. For more information regarding coach-employeesO
claims and issues, such as gender pay disparities, see Diane Heckman, The Entrench-
ment of the Glass Sneaker Ceiling: Excavating Forty-Five Years of Sex Discrimination In-
volving Educational Athletic Employment Based on Title VI, Title IX and the Equal Pay
Act, 18 Jerrrey S. MooraD SporTs L.J. 429, 497 (2011) (OWhile the Equal Pay Act man-
dates equal pay for those doing equal jobs, surprisingly this federal statute has not
proven a successful tool in the arsenal of those seeking equality in athletic employment
compensation.O).

37. WomeN ® SporTs Founp., supra note 36, at 2.

38. See Lee Green, Top Ten Sports Law Issues Impacting School Athletics Pro-
grams, Nat® Fep® oF ATHLETICs Ass@s (May 20, 2015), https://www.nfhs.org/articles/
top-ten-sports-law-issues-impacting-school-athletics-programs/ (OThe typical high school
sports retaliation suit involves a coach, student-athlete or parent who either voices con-
cerns to school ofbcials regarding an alleged Title IX issue or bles a formal complaint to
the U.S. Ofpce for Civil Rights (OCR) and then suffers some form of disadvantageous
treatment or negative consequences from school personnel as Oblowback® for having ex-
pressed his or her point of view on the issue.O).
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female teams have fewer privileges and female coaches represent a
smaller share of coaches of male or female student teams. 3°
Coaches often know brsthand about gender disparities in athletic
programs that prevent female athletes from experiencing equitable ed-
ucational environments and inhibit coaches from doing their jobs. One
of Title IXOs basic requirements is that schools provide female students
with equal athletic participation opportunities in proportion to their
enroliment in the school 4°Na requirement that schools often Rout.
For example, if female students comprise forty-nine percent of the stu-
dent body, female student-athletes should be approximately forty-nine
percent of the athletic program unless the school demonstrates a his-
tory and continuing practice of adding female participants or that fe-
males do not wish to play in greater numbers. 4! But across the nation,
girls make up just forty-two percent of high school sports participants, 42
leaving a seven percent gap between girlsO enrollment and their sports
participation. Thus, schools do not offer sufbcient sports opportunities
for females, additionally reducing opportunities to coach female teams.
Title IX also requires gender equality with regard to the quality
and quantity of facilities, uniforms, and scheduling of games and prac-
tices, among other program components experienced by male and fe-
male athletes and teams. 43 Coaches often scramble to equalize such
treatment and benebts to no avail. Despite clear mandates, compared
to male student-athletes, girls and women play on worse Pelds and in
second-rate gyms, receive inferior uniforms, and play games and prac-
tice at inconvenient times when parents, guardians, school staff, and
others struggle to attend. 44 Female athletes may have to use distant
off-campus belds and gyms, while male athletes are centrally located

39. Self-reported California private and public high school data for the 2015D16
school year reveals that the total number of employed female coaches for all students
is just 14,088 (twenty-three percent) in comparison to 48,304 (seventy-seven percent)
employed male coaches. CaL. INTERscHoLASTIC SPorTs FED®, CALIFORNIA | NTERSCHOLASTIC
FEDERATION 2015D2016 ParTiciPATION CENsus SusMmission DaTa (2016), https://view.
ofpceapps.live.com/op/view.aspx?src=http:// www.cifstate.org/coaches-admin/census/
2015-_2016_CIF_Participation_Census_ Public.xIsx (last visited Mar. 6, 2017).

40. Title IX of the Education Amendments of 1972; a Policy Interpretation; Title IX
and Intercollegiate Athletics, 44 Fed. Reg. 71,413, 71,418 (Dec. 11, 1979); see alsoOllier v.
Sweetwater Union High Sch. Dist., 768 F.3d 843, 856D57 (9th Cir. 2014) (afPrming district
courtOs judgment that 6.7% is an unacceptable gap between girlsO enrollment and partici-
pation in athletics); Biediger v. Quinnipiac Univ., 691 F.3d 85, 91, 105D07 (2d Cir. 2012)
(describing a non-compliant 3.62% disparity between female enrollment and female ath-
letic participation).

41. See Ollier, 768 F.3d at 854.

42. SeeNAT® FEp@ oF State HicH ScH. Ass@s, supra note 20, at 55.

43. See34 C.F.R. = 106.41(c) (2016); Title IX of the Education Amendments of 1972,
44 Fed. Reg. at 71,415; Ollier , 768 F.3d at 859 (Pnding unequal treatment and benepts for
class of female athletes). See generally Ollier v. Sweetwater Union High Sch. Dist., 858
F. Supp. 2d 1093 (S.D. Cal. 2012) (addressing unequal treatment and benebts issues).

44. See, e.g, Weaver v. Ohio State, 71 F. Supp. 2d 789 (S.D. Ohio 1998).
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on campus. Female athletes commonly lack medical and training ser-
vices, such as appropriate injury-related prevention and support. 4°
These are just some inequities girls and women face when institutions
violate the law, negatively impacting their coaches.

II. Considerations for Coaches’ Rights Under

Title VII and Title IX
A. Varying Patterns of Discrimination

Whether discrimination is based on the gender of the coach or the
athlete dictates whether the coach may bring a Title VII or Title 1X
claim. Coaches who notice inequities may be understandably frus-
trated because discrimination can hinder being able to effectively as-
sist players. They may report concerns to athletic directors, principals,
superintendents, school boards, or other administrators. “® Coaches
may cite both inequities against female athletes and those they them-
selves experience. Whether coaches complain about discrimination to-
ward themselves or their female players implicates whether they
should bring a Title VII or a Title IX claim.

If coaches speak up on behalf of their teams, they may face retal-
iation. Common forms include threats of termination or other adverse
conduct, reduction in pay or benebts, reassignment, constraints on ef-
forts to continue coaching the team, suspension, or termination. In
Jackson v. Birmingham Board of Education ,*” a school teacher who
became the high school girlsO basketball coach complained about ineg-
uities in the female sports program, such as his teamQOs limited access
to practice opportunities compared to male players and lack of reason-
able school gym access?*® After being terminated for his complaints,
Coach Jackson brought a Title IX retaliation claim. 4° The Supreme
Court held that Jackson was entitled to pursue a retaliation claim as
a coach 0

45. See, e.g, Supreme Court Eyes Gender Equity in Sports , NBC N ews (Nov. 30,
2004), http://www.nbcnews.com/id/6618661/ns/us_news/t/supreme-court-eyes-gender-
equity-sports/#.WL441vnytEY.

46. A union collective bargaining agreement (CBA) may also govern a coachOs em-
ployment. Contract issues, such as whether the CBA governs the dispute, impact the na-
ture of a coachOs complaint processes regarding on-the-job inequities. However, discrimina-
tion and retaliation claims such as those brought under Title VII or Title IX are not
generally preempted by a CBA, depending on the terms of the CBA.  See, e.g, Alexander v.
Gardner-Denver Co., 415 US. 36, 59D60 (1974) (employee not precluded from litigating
discrimination claims under Tit le VII despite existence of arbitration clause governing all
disputes arising under a collective bargain ing agreement); Nelson v. Univ. of Maine Sys.,
914 F. Supp. 643, 651 n.8 (D. Me. 1996) (allowing Title IX claim notwithstanding CBA).

47. 544 U.S. 167 (2005).

48. 1d. at 171D72.

49. Id.

50. Id. at 183Db84.
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The Supreme CourtOsJackson decision validated the plaintiff Os ar-
gument that OTitle IXOs private right of action encompasses suits for
retaliation.O5! The Court additionally agreed that Oteachers and
coaches . . . are often in the best position to vindicate the rights of
their students because they are better able to identify discrimination
and bring it to the attention of administrators.0 52 However, thousands
of coaches nationwide are still standing in the same shoes as Jackson,
noticing long-running, deep-seated inequities. Many coaches are mis-
treated and fearful about speaking up due to potential adverse action.
Those who complain must cautiously proceed and weigh their options
to vindicate their rights. Coaches of female athletes who encounter dis-
crimination and/or retaliation must determine how to avail themselves
of administrative and judicial remedies. In fact, players also may expe-
rience retaliation when a coach complains and is subsequently de-
moted or bred, thereby destabilizing the female studentsO team and
program. 52 Thus, in dePning the claim, the coach must clarify whether
discrimination or retaliation targeted the coach alone, other coaches of
female teams, the female athletes, or some combination thereof. 54

B. Varying Approaches to Suit, Goals, and Implications

While a coach may bring claims individually and apart from
female athletes, inequities experienced by female athletes and any
complaints made by the coach about such inequities may be factually
relevant and central to the case. For example, in  Harker v. Utica Col-
lege,®®> a college womenOs basketball coach brought Title VII and
Title IX claims regarding employment inequity and discriminatory ad-
ministration of the female athletic program, such as unequal booster
club funding. 56 In Weaver v. Ohio State,>” the discharged coach of a fe-
male beld hockey team claimed Title IX retaliation, along with
Title VII and Equal Pay Act claims, arising in part from complaints
she made regarding poor beld quality harming her athletes. 58 The
court rejected WeaverOs claims in part because Othere [was] no evi-
dence that plaintiff ever framed her complaints concerning the peld

51. Id. at 178.

52. Id. at 181.

53. See Ollier v. Sweetwater Union High Sch. Dist., 768 F.3d 843, 871 (9th Cir.
2014) (afPrming judgment in favor of high school female athletesO class Title IX retalia-
tion claim regarding, in part, the termination of their coach after he complained about
gender inequities as to the team, although the coach was not a plaintiff).

54. See Videckis v. Pepperdine Univ,, 150 F. Supp. 3d 1151, 115859, 1163 (C.D.
Cal. 2015) (upholding student-athletes® federal Title IX claims based on allegations
that university and its employees harassed and discriminated against them for sexual
orientation).

55. 885 F. Supp. 378 (N.D.N.Y. 1995).

56. Id. at 381D83.

57. 71 F. Supp. 2d 789 (S.D. Ohio 1998).

58. Id. at 791.



238 32 ABA JourNAL oF LABOR & E mpLOYMENT Law 229 (2017)

in terms of Title IX sex discriminationO and because complaints were
more akin to Ounfair treatment in general,O suggesting coaches should
be explicit in complaints about how gender imbalances potentially
pose legal violations. %° In Miller v. Board of Regents of the University
of Minnesota ,%° several coaches of female teams at the University of
Minnesota-Duluth asserted Title VII sex-based discrimination claims,
Title IX retaliation claims, and other claims based on inequity in em-
ployment and the treatment of female athletes. ! Thus, a coach may
pose a complaint regarding both the unequal treatment she experi-
enced on the job and the inequity faced by her players as student-
athletes.

A coach of female athletes may bring a Title IX employment-
related claim within the same suit as the female athletes asserting
their own Title IX claims. In  Biediger v. Quinnipiac University 52 ath-
letes bled a Title IX athletic participation claim when Quinnipiac Uni-
versity proposed eliminating its womenOs volleyball team. ©3 The coach,
Robin Sparks, bled a Title IX claim for discrimination in employment,
which survived the defendants© motion to dismiss. ®4 Ultimately,
OPlaintiffs agreed to sever their other theories for Title IX relief, in-
cluding Coach SparksOs individual retaliation claim . . . .O 65 Notably,
Coach Sparks did not assert Title VII claims. ¢ Similarly, in Paton v.
New Mexico Highlands University ,67 female athletes asserted Title IX
claims along with their coaches, who brought successful Title IX retal-
iation claims stemming from complaints of unequal treatment. %8
Coaches and athletes bringing claims together may help a court better
understand the common discriminatory environment experienced by
both athletes and coaches. ®® Thus, a coach-employee should contem-
plate whether to bring a Title VII and/or Title IX suit alone or in con-
cert with athletes to anticipate and address any possible conficts of
interest that could arise in such a case. 7°

Coaches who report inequity and discrimination that could impact
female athletes and trigger retaliation must evaluate their goals to de-

59. Id. at 793D94.

60. No. 15-cv-03740-RHK-LIB, 2015 WL 5721601 (D. Minn. Sept. 28, 2015).

61. Id.

62. 691 F.3d 85 (2d Cir. 2012).

63. Id. at 91.

64. SeeBiediger v. Quinnipiac Univ., No. 3:09-cv-621, 2010 WL 2017773, at *1 n.1
(D. Conn. May 20, 2010) (ORobin Lamott Sparks, the Quinnipiac University womenOs vol-
leyball coach, is also a named plaintiff in this case. She, however, is suing only on her
own behalf and is not claiming to represent the putative class at issue here.0).

65. Biediger, 691 F.3d at 92 n.2.

66. Id.

67. 275 F.3d 1274 (10th Cir. 2002).

68. See id. at 1274D76.

69. See generally Biediger, 691 F.3d 85; Paton, 275 F.3d 1274.

70. See generally Biediger, 691 F.3d 85; Paton, 275 F.3d 1274.



Rights of School Employee-Coaches Under Titles VIl and IX 239

cide how to proceed.”* First, they should consider whether they seek
reinstatement. 72 Second, if they were paid or received other benebts,
they should consider whether to seek damages, including emotional
distress damages. ”® Relatedly, female coaches should evaluate whether
they were paid less than male counterparts and whether to seek com-
pensation for gender-based pay differences. 74 Third, they should con-
sider whether to seek injunctive relief to make program changes. 7°
Such changes could be limited to those affecting the coach or also encom-
pass the entire athletic program. 76 For example, a coach may seek im-
proved anti-sexual harassment and anti-discrimination policies, changes

to the athletesO treatment and benebts, or both. 77 CoachesO goals will im-
plicate their statutory and administrative strategies.

Some plaintiffs opt to proceed under state law as opposed to fed-
eral law. 7 In a 2016 case, a head womenQOs basketball coach at San
Diego State University won a $3 million verdict in state court using
state law claims, 7 without relying on Title IX or Title VIl. 8% The
case addressed unequal treatment for women coaches and athletes. 8!
Claims for monetary damages against a state-funded entity, such as
a state university or public school, have separate procedural require-

71. See Lee Green, Top Ten Sports Law Issues Impacting School Athletics Pro-
grams, NaT® FED® oF STaTE HigH ScH. Ass@s (May 20, 2015), https://www.nfhs.org/
articles/top-ten-sports-law-issues-impacting-school-athletics-programs/ (discusses retal-
iation against complainants).

72. I1d. Note, in general, at the high school level, girlsO teams more often have
Owalk-onO coaches versus teacher-coaches (although such walk-on coaches are nonethe-
less regularly paid, even if it is simply a small stipend). Where girlsO teams have more
walk-on coaches than boysO teams, there also may be a Title IX violation. Walk-on
coaches usually have less access to the student body for recruiting purposes, fewer op-
tions to use school facilities, less teacher-level stature, and fewer overall privileges in
comparison to those afforded permanent teacher-coaches who are more often male and
overseeing male teams. See generally Inglewood Teachers AssOn v. Inglewood Unibed
Sch. Dist., No. LA-CE-2503, 1989 WL 1701137 (Cal. PERB 1989).

73. Videckis v. Pepperdine Univ.,, 150 F. Supp. 3d 1151, 1159 (C.D. Cal. 2015)
(plaintiff student-athletes sought damages for tangible and economic injuries, available
under Title IX to claimants).

74. Miller v. Bd. of Regents of the Univ. of Minn., No. 15-cv-03740-RHK-LIB, 2015
WL 5721601 (D. Minn. Sept. 28, 2015).

75. See generally Biediger v. Quinnipiac Univ,, 691 F.3d 85, 91 (2d Cir. 2012) (plain-
tiffs sought injunctive relief); Paton v. N.M. Highlands Univ., 275 F.3d 1274, 1280 (10th
Cir. 2002) (same).

76. See generally Weaver v. Ohio State Univ., 71 F. Supp. 2d 789, 798 (S.D. Ohio
1998); Harker v. Utica Coll. of Syracuse Univ., 885 F. Supp. 378, 392 (N.D.N.Y. 1995).

77. See generally Biediger, 691 F.3d at 91; Paton, 275 F.3d at 1280; Weaver, 71
F. Supp. 2d at 798; Harker, 885 F. Supp. at 392.

78. Burns v. San Diego State Univ., No. 37-2014-00003408-CU-CO-CTL, 2016 WL
6895091 (Cal. Super. Ct. 2016) (coach asserted state contract claim).

79. Id.

80. See id.

81. Id.; SDSU Ordered to Pay $3M to Ex-Coach Beth Burns , NBC 7 San Dieco
(Sept. 29, 2016, 7:23 AM), http://www.nbcsandiego.com/news/sports/Coach-Beth-Burns-
Lawsuit-Verdict-395264421.html.
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ments. 82 A plaintiff may be required to notify a government entity be-
fore pbling suit, depending on state law. 83

C. Exhaustion Under Title VIl and Lack Thereof Under Title IX

Unlike Title IX, a major implication of proceeding under Title VII
is its exhaustion requirement. 84 In California, among other states, if
an employer violates Title VIl and the issue cannot be resolved
through a union or with the employer directly, the employee must
brst ble a charge with the federal Equal Employment Opportunity
Commission (EEOC) or the state counterpart, such as the California
Department of Fair Employment and Housing (CDFEH). 8% In fact, a
coach cannot Ple in court until the appropriate EEOC or CDFEH ad-
ministrative procedure has been exhausted and a Oright to sueO letter
issued.8 The employee must Ple a charge with the EEOC within 300
days of the discriminatory act. 87 Notably, in states lacking an agency
with a workshare agreement with the EEOC, employees only have
180 days to ble a charge with the EEOC. 88

After conducting an investigation, the EEOC will determine
whether there is reasonable cause to believe an employeeOs charge is

82. See, e.g, Roe ex rel. Callahan v. Gustine Unibed Sch. Dist., 678 F. Supp. 2d
1008, 1039 (E.D. Cal. 2009) (OAs Gustine Unibed School District is an arm of the
state, it is protected by the Eleventh Amendment and is immune from PlaintiffOs state
law claims in this Court. The Eleventh Amendment does not, however, bar Plaintiff Os
claims against the individual defendants because . . . they are sued in their individual
capacity.O).

83. California, like many other states, requires plaintiffs to present written claims
to public entities, which must be acted upon or rejected before a plaintiff can sue for
money damages against a public entity, such as a school, for nearly all types of claims.
See CaL. Gov® Cope ma 905, 905.2, 945.4 (1963); Munoz v. State, 33 Cal. App. 4th
1767, 1776 (Cal. Ct. App. 1995).

84. In 2015, the EEOC received 63,900 Title VII charges, and the OCR received
2,939 Title IX-related complaints. U.S. E qQuaL Ewmp. OpPoRTUNITY ComM ®, Time VIl oF
THE CiviL RigHTS AcT oF 1964 CHarcEs FY 1997DFY 2016, https://www.eeoc.gov/eeoc/
statistics/enforcementtitlevii.cfm; U.S. D er® or Epuc. OFr. ForR CviL RIGHTS , DELIVERING
JusTICE : REPORT TO THE PRESIDENT AND SECRETARY OF EbDucaTiON, FiscaL YEArR 2015 at 26
(2016), http://www?2.ed.gov/about/reports/annual/ocr/report-to-president-and-secretary-
of-education-2015.pdf.

85. See e.g, Martin v. Lockheed Missiles & Space Co., 29 Cal. App. 4th 1718, 1726D
27 (1994) (Oan EEOC right-to-sue notice satispes the requirement of exhaustion of ad-
ministrative remedies only for purposes of an action based on Title VIIO).

86. Id. at 1726. To prevent denial of civil claims because the plaintiff failed to exhaust
all remedies, the employee must state claims in the EEOC charge, even though failure to
exhaust may be equitably excused by the court. See, e.g, Atkinson v. Lafayette Coll., No.
Civ.A 01-CV-2141, 2003 WL 21956416 (E.D. Pa. 2003) (OThe Court bPnds that [former ath-
letic director] Plaintiff®s Title VII retaliation claims cannot be presented to this Court be-
cause the allegations in her Complaint do not fall Ofairly within the scope of the prior EEOC
complaint, or the investigation arising therefrom.0 O) (citation omitted).

87. Time Limits for Filing a Charge , U.S. EquaL Ewmp. OpporTUNITY Comm @ (last vis-
ited Feb. 14, 2017), https://www.eeoc.gov/employees/timeliness.cfm.

88. Id.
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true. 8° If the EEOC decides that reasonable cause does not exist, the
agency dismisses the charge and notibes the aggrieved party and
the respondent. °° After dismissal, the EEOC will notify the aggrieved
party of the right to sue. °* An employee generally must complete this
administrative process before bling suit under Title VII, a critical dif-
ference with Title IX. °2 If, however, the EEOC decides there is cause to
believe discrimination occurred, the agency may attempt to resolve the
matter informally. 3 If the EEOC cannot reach agreement with the em-
ployer, the agency may sue on behalf of the employee. %4 If the EEOC de-
cides not to sue, the agency will issue a right-to-sue letter. 95 After receiv-
ing an EEOC right-to-sue letter, the employee has ninety days to ble a
lawsuit. %6

In stark contrast to such detailed Title VII exhaustion require-
ments, Title IX plaintiffs need not exhaust administrative remedies
before bringing private actions. °7 In Cannon v. University of Chicago ,
the Supreme Court stated that O[b]ecause the individual complainants
cannot assure themselves that the administrative process will reach a
decision on their complaints within a reasonable time, it makes little
sense to require exhaustion.0% Courts have rejected defendantsO claims
that exhaustion is required under Title IX. 29 Title IXOs lack of administra-
tive exhaustion requirements has subsequently led certain courts to pro-
nounce that potential Title IX emplo yment discrimination claims must
Prst be bled under Title VII if the rel evant facts implicate Title VII. 100
However, other courts reject funneling  coaches® employment discrimina-

89. Id.

90. See42 U.S.C. = 2000e-5(b) (2012).

91. What You Should Know , U.S. EquaL Ewmp. OpporTUNITY Comm@® (last visited
Feb. 15, 2017), https://www1.eeoc.gov//eeoc/newsroom/wysk/conciliation_litigation.cfm?
renderforprint=1; see also infra text accompanying notes 94D96.

92. What You Should Know , supra note 91.

96. Id.

97. Cannon v. Univ. of Chi., 441 U.S. 677, 706D08 n.41 (1979).

98. Id. at 706 n.41 (1979). Cannon emphasized the need for an implied private
right of action under Title IX because an administrative complaint Odoes not assure
those persons the ability to activate and participate in the administrative process . . . O;
Othe complaint procedure . . . does not allow the complainant to participate in the inves-
tigation or subsequent enforcement proceedingsO; and Oeven if those proceedings result
in a bnding of a violation, a resulting voluntary compliance agreement need not include
relief for the complainant.O Id. at 706 n.41.

99. Id. Accord Greater L.A. Council on Deafness, Inc. v. Cmty. Television of
S. Cal,, 719 F2d 1017, 1021 (9th Cir. 1983) (exhaustion not required under & 504 of
the Rehabilitation Act because it incorporates Title IXOs administrative procedures,
and the Supreme Court has found these inadequate); Shuttleworth v. Broward Cty,
639 F. Supp. 654, 658 (S.D. Fla. 1986); Zentgraf v. Tex. A & M Univ., 492 F. Supp. 265,
268 (S.D. Tex. 1980) (Oln pursuing a private action [under Title 1X], individual plaintiffs
are not required to exhaust their administrative remedies before bling suit.O).

100. See, e.g, Lakoski v. James, 66 F.3d 751, 754 (5th Cir. 1995).
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tion claims through the Title VII apparatus and permit immediate
Title IX claims. 191

The statute of limitations for Title IX tracks the most analogous
state statute. 192 In many states, the statute of limitations for Title I1X
is at least one year, notably longer than the 300 days afforded by the
EEOC to ble a charge and obtain a right-to-sue letter, thus, providing
Title IX plaintiffs with longer timelines. 193 Should the employee wish
to make an administrative complaint to the U.S. Ofpce for Civil Rights
(OCR) instead of pursuing litigation, the employee must ble within
180 days of the discriminatory act, with certain exceptions for contin-
uing violations. %4 OCR may refer the charge to the EEOC or maintain
jurisdiction concurrently with the EEOC depending on the nature of
the complaint. 105

D. Scope of Action and Relief

The type of relief afforded, at one point in history, was a major con-
sideration in whether to pursue a Title VII or Title IX claim. Title IX
now generally provides rights and remedies analogous to those af-
forded under Title VIINthe right to sue and seek injunctive, declara-
tory, and monetary damages (albeit without the caps imposed by
Title VII).

The relevant history of Title IX begins with  Cannon, in which the
Supreme Court acknowledged an implied private right of action for
Title IX enforcement. 1°¢ In North Haven Board of Education v.

101. Ivan v. Kent State Univ., 92 F.3d 1185, at *2 n.10 (6th Cir. 1996) (reviewing
both Title VII and Title IX claims).

102. OWhen Congress has not established a time limitation for a federal cause of
action, the settled practice has been to adopt a local time limitation as federal law if it
is not inconsistent with federal law or policy to do so0.0 Wilson v. Garcia, 471 U.S. 261,
266D67 (1985). The Ninth Circuit has joined all other circuits that considered the
issue and held that Title IX claims are subject to the applicable state statute of limita-
tions for personal injury actions. Stanley v. Trs. of Cal. State Univ,, 433 F.3d 1129,
1135b36 (9th Cir. 2006) (Title IX suit against state university trustees governed by Ca-
liforniaOs personal injury statute of limitations). In California, an aggrieved party must
commence a personal injury action for an alleged wrongful act or neglect within two
years. CaL. Civ. Proc. Cope & 335.1 (West 2003). Minnesota also follows this practice.
See, e.g, Deli v. Univ. of Minn., 863 F. Supp. 958, 962 (D. Minn. 1994) (Title IX claim
barred by relevant statute of limitations when former womenOs gymnastics head coach
brought both Title VIl and Title IX claims, among others; court applied one-year statute
of limitations to plaintiffOs Title IX claim, based on Minnesota Human Rights Act).

103. Compare CaL. Civ. Proc. Cope @ 335.1 (West 2003) and Deli v. Univ. of Minn.,
863 F. Supp. 958, 962 (D. Minn. 1994), with Time Limits for Filing a Charge , U.S. EqQuaL
Emp. OpporTUNITY Comm@ (last visited Feb. 14, 2017), https://www.eeoc.gov/employees/
timeliness.cfm.

104. See How the Of ce for Civil Rights Handles Complaints , U.S. Der® oF Ebuc.
Orr. For CiviL RigHTs (last visited Feb. 9, 2017) http://www2.ed.gov/about/ofpces/list/
ocr/complaints-how.html.

105. SeeU.S. Der® oF Epuc. OFr. For CiviL RiGHTS, CASE PRocESsING ManuaL 31932
(2015).

106. Cannon v. Univ. of Chi., 441 U.S. at 717. See also supra text accompanying
notes 98D100.
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Bell ,1°7 the Supreme Court recognized that Title IX incorporated pri-
vate rights of action to remedy employment discrimination by educa-
tional institutions. 198 North Haven also explicitly upheld the validity
of Title IX regulations pertaining to employees in federally funded
educational institutions. % In Franklin v. Gwinnett County Public
Schools,*1° a high school student brought a Title IX action seeking
damages for intentional gender-based discrimination in connection
with sexual harassment and abuse by a coach-teacher. The Court
held that monetary damages were available in Title IX enforcement
actions, and relief was not limited to back pay and prospective re-
lief. 111 The clear availability of punitive damages under Title VII, lack-
ing under Title IX, may impact a complainant’s course of action. 112
Yet, there are no statutory caps on damages under Title IX as opposed
to the caps imposed by Title VII. 113 Notice issues that arise with re-
gard to damages must be heeded. 114

E. Standards Under Title VIl vs. Title IX

There are similar frameworks for asserting coaches’ sex discrimi-
nation or retaliation claims under Title VII and Title IX. Several cir-
cuits agree that Title VII's burden-shifting analysis applies to Title IX
claims. 115 The Department of Justice explains its position with this

107. 456 U.S. 512 (1982).

108. Id. at 524 (Title IX intended to close loopholes in civil rights legislation, such
as Title VII, which previously did not apply to employment discrimination regarding
work at educational institutions).

109. Id. at 538 (“Examining the employment regulations [Subpart E] ... Wwe nev-
ertheless reject petitioners’ contention that the regulations are facially invalid.”). Under
§ 902 of Title IX, the Department of Health, Education, and Welfare (HEW) (preceding
the Department of Education/OCR), interpreted “person” in § 901(a) of Title IX to encom-
pass employees as well as students and issued regulations (Subpart E) prohibiting fed-
erally funded education programs from discriminating on the basis of sex with respect to
employment. See id. at 516-17.

110. 503 U.S. 60 (1992).

111. Id. at 65, 69-71.

112. Compare Kolstad v. Am. Dental Ass’'n, 527 U.S. 526, 529 (1999) (“punitive
damages are available in claims under Title VII”), with Mercer v. Duke Univ,, 50
F. App’'x 643, 644 (4th Cir. 2002) (citing Barnes v. Gorman, 536 U.S. 181 (2002)) (holding
that “the Supreme Court’s conclusion in  Barnes that punitive damages are not available
under Title VI compels the conclusion that punitive damages are not available for pri-
vate actions brought to enforce Title 1X”).

113. 42 U.S.C. § 1981a-(b)(3) (2012) (limitation on compensatory and punitive dam-
ages for Title VII claims); Davis v. Monroe Cty. Bd. of Educ., 526 U.S. 629, 680 (1999)
(Kennedy, J., dissenting) (“there are no damages caps on the judicially implied private
cause of action under Title 1X”) (the majority did not hold otherwise on this issue).

114. Jackson v. Birmingham Bd. of Educ., 544 U.S. 167, 181-82 (2005) (explaining
“private damages actions are available only where recipients of federal funding had ad-
equate notice that they could be liable for the conduct at issue” and that “recipients have
been on notice that they could be subjected to private suits for intentional sex discrimi-
nation under Title IX since 1979 . . .") (citation omitted).

115. SeeJohnson v. Baptist Med. Ctr., 97 F.3d 1070, 1072 (8th Cir. 1996) (method of
evaluating Title IX gender discrimination claims is the same for Title VII cases); Murray V.
N.Y.U. Coll. of Dentistry, 57 F.3d 243, 248 (2d Cir. 1995); Preston v. Virginia ex rel. New
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language: Oln resolving employment actions, the courts have generally
held that the substantive standards and policies developed under
Title VII to debne discriminatory employment conduct apply with
equal force to employment actions brought under Title IX.O 116 Further,
the Department Otakes the position that Title IX and Title VIl are sep-
arate enforcement mechanisms.O17

To survive summary judgment on a Title IX claim, a plaintiff must
establish a prima facie discrimination case. 118 Under both Title IX and
Title VII, if the plaintiff establishes a prima facie case, the burden
shifts to the defendant to articulate a legitimate nondiscriminatory
reason for its adverse action. 1° To prevail, the plaintiff must then
show that the defendantOs purported reason for the adverse action is
pretext for a discriminatory motive. 129 Although the burden shifts be-
tween the parties, the plaintiff bears the ultimate burden of demon-
strating that the defendant engaged in discrimination. 121 OBecause it
is well settled that Title VII does not require proof of overt discrimina-
tion, direct proof of discriminatory intent is not requiredO for Title 1X
claims. 122

River Cmty. Coll., 31 F.3d 203, 207 (4th Cir. 1994) (Title VIl considerations shape con-
tours of rights under Title IX); Roberts v. Colo. State Bd. of Agric., 998 F.2d 824, 831b
32 (10th Cir. 1993); Lipsett v. Univ. of P.R., 864 F.2d 881, 899 (1st Cir. 1988) (applied
Title VII burden-shifting analysis in employment context to Title X claim).

116. Title IX Legal Manual, IV.B.2. Relationship to Title VII , U.S. DEP® oF JusT.,
https://lwww.justice.gov/crt/title-ix#2 (last visited Feb. 12, 2017).

117. 1d. (OIndividuals can use both statutes to attack the same violations. This
view is consistent with the Supreme Court[O]s decisions on Title IX[O]s coverage of em-
ployment discrimination, as well as the different constitutional bases for Title IX and
Title VI1.0).

118. Llamas v. Butte Cmty. Coll. Dist., 238 F.3d 1123, 1126 (9th Cir. 2001);  Lipsett,
864 F.2d at 899; Burch v. Regents of Univ. of Cal., 433 F. Supp. 2d 1110, 1126D27 (E.D.
Cal. 2006).

119. See Llamas, 238 F.3d at 1126.

120. Id.

121. SeeReeves v. Sanderson Plumbing Prod., Inc., 530 U.S. 133, 143 (2000).

122. Mehus v. Emporia State Univ., 295 F. Supp. 2d 1258, 1272 (D. Kan. 2004) (ci-
tations omitted). In  Mansourian v. Regents of the University of California , the Ninth Cir-
cuit stated:

UniversitiesO decisions with respect to athletics are even more Oeasily attrib-
utable to the funding recipient and . . . alwaysNby debnitionNintentional.O . . .
Institutions, not individual actors, decide how to allocate resources between
male and female athletic teams. Decisions to create or eliminate teams or to
add or decrease roster slots for male or female athletes are ofpcial decisions,
not practices by individual students or staff. Athletic programs that fail effec-
tively to accommodate students of both sexes thus represent Oofbcial policy of
the recipient entityO and so are not covered by GebserOs notice requirement.

602 F.3d 957, 968 (9th Cir. 2010) (citing Gebser v. Lago Vista Indep. Sch. Dist., 524 U.S.
274, 290 (1998)) (school liable for monetary damages in private litigation under Title IX
for teacher/student sex harassment if school had actual knowledge of misconduct and
was deliberately indifferent).
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F. Retaliation

Courts have found that Title 1X retaliation claims should follow
Title VII standards, although some courts suggest different analytical
standards. 122 To establish a retaliation claim under either Title VII or
Title 1X, the plaintiffs must show: (1) they engaged in protected activ-
ity, (2) they suffered an adverse employment action, and (3) a causal
connection exists between the protected activity and the adverse em-
ployment action. 24 In Ollier v. Sweetwater Union High School Dis-
trict ,225 the Ninth Circuit stated: OThe Supreme Court Ohas often
looked to its Title VII interpretations . . . in illuminating Title 1X,0 so
we apply to Title IX retaliation claims Othe familiar framework used
to decide retaliation claims under Title VI.OO 126 Thus, Title VIl and
Title IX retaliation claims apply similar analyses. Some courts have
been more amenable to Title IX retaliation claims than Title IX discri-
mination claims and have more narrowly debned the elements of
Title VII and Title IX retaliation claims. 27

[ll. Preemption

Whether or not Title IX in fact preempts Title VIl is a key and cen-
tral issue for how such statutes do and do not operate in concert. While

123. In University of Texas Southwestern Medical Center v. Nassar , the Supreme
Court held that O[t]he text, structure, and history of Title VIl demonstrate that a plain-
tiff making a retaliation claim under @ 2000e-3(a) must establish that his or her pro-
tected activity was a but-for cause of the alleged adverse action by the employer.O 133
S. Ct. 2517, 2534 (2013). Yet, QNassar, a Title VII case, went to some lengths to differenti-
ate Title VII from Title IX with regard to prohibitions on retaliation.O Varlesi v. Wayne
State Univ., 643 F. AppOx 507, 518 (6th Cir. 2016) (appellate court afPrmed district
court bnding for plaintiff in which Title IX retaliation claim hinged on protected activity
being a signibcant factor in defendant taking adverse action, as opposed to the Obut forO
cause); see alsoMiller v. Kutztown Univ., No. 13-3993, 2013 WL 6506321, at *3 (E.D. Pa.
Dec. 11, 2013) (court rejected argument Othat Title IX retaliation claims must be proven
according to traditional principles of but-for causationO).

124. Lowrey v. Texas A & M Univ. Sys., 11 F. Supp. 2d 895, 90910, 912 (S.D. Tex.
1998).

125. 768 F.3d 843 (9th Cir. 2014).

126. Id. at 867.

127. See, e.g, Lowrey v. Texas A & M Univ. Sys., 117 F.3d 242, 252 (5th Cir. 1997)
(O[Tlitle IX affords an implied cause of action for retaliation under 34 C.F.R. & 100.7(e)
and [] the employees of federally funded educational institutions are members of the
class for whose special benebt this provision was enacted.0); Lowrey, 11 F. Supp. 2d at
911 (OBecause a Title IX retaliation claim only covers conduct protected by Title IX, a
plaintiff may only recover under Title IX when the defendant retaliated against her Oso-
lely as a consequence of complaints alleging noncompliance with the substantive provi-
sions of Title IX.0 O). Applying similar reasoning, a district court within the Third Circuit
cited case law suggesting opposition to an alleged violation of Title IX is insufpcient to
establish a Title VIl retaliation claim, Pnding the anti-retaliation provisions of Titles VII
and IX non-identical and thus, ruling the plaintiff could not use the anti-retaliation as-
pect of Title VII as evidence of activity opposing Title IX inequities. Lamb-Bowman v.
Delaware State Univ., 152 F. Supp. 2d 553 (D. Del. 2001).
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there is a circuit split, as described further below, Title IX is a nec-
essary, additional civil rights protection afforded to educational em-
ployees to counter sex-based discrimination, along with Title VII. 128
Several courts bnd Title IX should not be used to circumvent adminis-
trative processes imposed by Title VII. 12° Whereas several others bnd
Title IX is a necessary additional civil rights safeguard with Title VII,
rejecting preemption. 13° And several courts Pnding Title IX is pre-
empted by Title VII nevertheless bPnd that a Title 1X retaliation
claim may proceed alongside a Title VII discrimination claim. 3! Dis-
cussion above as to how such claims are similarly and distinctly ad-
dressed further elucidates as to why a plaintiff would seek to assert
one or another claim or both. Notably, the courts bnding Title IX is pre-
empted by Title VII regularly overlook the Supreme CourtOs holding in
North Haven , and related opinions, refusing to reject Title IXOs em-
ployment-specibc regulations and the acknowledged implied private
right of action for employment-related discrimination in educational
institutions. 132 These differences may be critical to plaintiffs framing
their claims.

A. Courts Holding Title VII and Title IX Do Not Preempt

Each Other

A district court in the First Circuit found plaintiffs may assert a
gender discrimination or harassment claim under both Title VII and
Title IX. In Plaza-Torres v. Rey,3® a teacher alleged she was forced
to resign because she was continually sexually harassed by a stu-
dent. 234 The court, relying on New Haven, was not persuaded by the
defendantOs argument that the plaintiffOs sexual harassment claim
should have been bled under Title IX rather than Title VII. 135 The
court held that either statute was available:

Subsequent discussions of the [ North Haven decision] suggest that
an employee of an educational institution may bring a private
cause of action for sex discrimination/sexual harassment under

128. Note that many key decisions discussed do not address these issues in the
context of educational athletic programs. However, the variance in such fact patterns
does not necessarily affect the substantive outcome, which renders these decisions in-
structive for potential coach claims. The discussion here offers only a sampling of recent
decisions.

129. See, e.g, Lakoski v. James, 66 F.3d 751, 758 (5th Cir. 1995).

130. The Supreme Court rejected arguments previously adopted by several courts
of appeals that Title IX and Equal Protection Clause claims could not proceed together.
SeeFitzgerald v. Barnstable Sch. Comm., 555 U.S. 246 (2009); see alsoWaid v. Merrill
Area Pub. Sch., 91 F.3d 857 (7th Cir. 1996).

131. Glickstein v. Neshaminy Sch. Dist., No. Civ. A. 96-6236, 1997 WL 660636, at
*15D16 (E.D. Penn. Oct. 22, 1997) (Title VII preemption nuances discussed at length).

132. 456 U.S. 512, 538 (1982).

133. 376 F. Supp. 2d 171 (D.P.R. 2005).

134. Id. at 180.

135. Id.
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Title IX or Title VII. Thus, absent a decision to the contrary by the

U.S. Supreme Court or the First Circuit Court, we refuse to hold
that the availability of a cause of action for sex discrimination in em-

ployment under Title IX preempts a cause of action under Title VII.

Instead, in keeping with the current case law, we hold that a plain-

tiff, employee of an educational institution, who has suffered sex dis-
crimination in his/her employment may ble a cause of action under
Title VII or Title IX. 136

A district court in the Fourth Circuit held that Title IX retaliation
claims are not preempted by Title VIl in  Jones-Davidson v. Prince
George’s County Community College .3’ The court noted the Fourth
Circuit Ohas not squarely addressed whether Title VII preempts em-
ployment discrimination claims brought under Title IX,0 but explained
Othere is some authority within this circuit suggesting that Title VII
and Title IX employment discrimination claims can proceed simulta-
neously, particularly where the plaintiff seeks equitable relief. .. .0 138
The court Orejectfed] DefendantOs argument that PlaintiffOs Title 1X
[retaliation] claim should be dismissed because it is duplicative of
the Title VII claim.O 139 In Preston v. Virginia ex rel. New River Com-
munity College ,14° the Fourth Circuit considered a Title IX retaliation
claim and found O[a]n implied private right of action exists for enforce-
ment of Title IX . . . [which] extends to employment discrimination on
the basis of gender by educational institutions receiving federal
funds.G41

In lvan v. Kent State University ,1#?the Sixth Circuit permitted the
plaintiff to bring both Title IX and Title VII claims. 143 There, the court
rejected the notion Othat Title VII preempts an individualOs private
remedy under Title IXO so as to avoid Title VIIOs detailed, express,
and comprehensive provisions. 1*4 Thus, simply because Title VII pre-
sents a well-developed remedial scheme does not militate toward
Title VIIOs preemption of Title 1X, even beyond retaliation claims.

A district court held in the Tenth Circuit that Title VII does not
preempt Title IX in  Fox v. Pittsburg State University .4 The court
noted that O[t]he Tenth Circuit has not addressed whether Title IX ap-
plies to allegations of sexual harassment perpetrated by one university

136. Id. (citations omitted). See alsoLipsett v. Univ. of P.R., 864 F.2d 881, 897 (1st
Cir. 1988) (plaintiffs may assert Title IX claim for gender discrimination).

137. No. 13-cv-02284-AW, 2013 WL 5964463 (D. Md. Nov. 7, 2013).

138. Id. at *2.

139. Id. (court reviewed plaintiff Os Title IX and VIl claims together, but ultimately
found factual allegations fell short of prima facie retaliation claim).

140. 31 F.3d 203 (4th Cir. 1994).

141. Id. at 205D06 (citation omitted).

142. No. 94-4090, 1996 WL 422496 (6th Cir. July 26, 1996).

143. Id. at *2 n.10.

144. Id.

145. No. 14-CV-2606-JAR-KGG, 2016 WL 6037558, at *2 (D. Kan. Oct. 14, 2016).
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employee on another university employee,O but concluded that Othe
balance of authority in other circuits and jurisdictions recognize
Title IX liability for employee-on-employee sex discrimination and ha-
rassment.0M¢ In Russell v. Nebo School District ,147 the federal district
court in Utah similarly denied the defendant®s motion to dismiss an el-
ementary school employeeOs Title IX sex discrimination claims brought
with a Title VII claim for sex discrimination, harassment, retaliation,
among other causes of action. 148 The Russell court stated Ofederal courts
are split on the issueO but Oconclud[ed] that Title VIl does not preempt
Title IX and [thus] the Nebo Defendants® motion on this issue [was]
denied.34° Other district court decisions in the Tenth Circuit also sug-
gest Title VII and Title IX discrimination claims may proceed simulta-
neously. 150

B. Courts Holding Title VII Preempts Title IX

The Fifth Circuit held that Title VII preempts Title IX claims in
Lakoski v. James .15 Lakoski, a university professor, brought Title IX
and Section 1983 claims for sex discrimination after being denied ten-
ure. 52 Lakoski did not, however, bring Title VII claims, leading the
court to reverse the district courtOs judgment for the plaintiff. 153 The
Fifth Circuit held that Title IX cannot be used to Obypass [] the reme-
dial process of Title VIIO because OTitle VII provides the exclusive rem-
edy for individuals alleging employment discrimination on the basis of
sex in federally funded educational institutions.0 %4 The court ex-
plained: OWe are persuaded that Congress intended Title VIl to ex-
clude a damage remedy under Title IX for individuals alleging employ-
ment discrimination.O 155 The court added: OTitle IX prohibits the same
employment practices proscribed by Title VII . . . [and] individuals
seeking money damages for employment discrimination on the basis
of sex in federally funded educational institutions may not assert

146. Id.

147. No. 2:16-cv-00273-DS, 2016 WL 4287542 (D. Utah Aug. 15, 2016).

148. Id. at *3.

149. 1d. (court relied on Winter v. Pa. State Univ., 172 F. Supp. 3d 756, 775 (M.D.
Pa. 2016) (O[l]f Congress intended for Title VII to preempt employment discrimination
claims under Title 1X, it could have drafted Title IX, which was enacted after Title VII,
to state as much.O) (emphasis in original)).

150. See, e.g, Mehus v. Emporia State Univ., 295 F. Supp. 2d 1258, 1272 (D. Kan.
2004) (volleyball coachOs Title IX and Title VII discrimination claims permitted). In
Mehus, as in other cases, the court relied on Cannon, Franklin , and Bell to support
the plaintiffOs implied right of action under Title IX regarding employment discrimina-

tion, sustainable with Title VII claims. Id.
151. 66 F.3d 751, 758 (5th Cir. 1995).
152. Id. at 752.
153. Id. at 758.
154. Id. at 753.

155. Id. at 755.



Rights of School Employee-Coaches Under Titles VIl and IX 249

Title IX either directly or derivatively through @ 1983.0 156 Lakoski sug-
gests that when a plaintiff coach brings within the Fifth Circuit a
Title IX claim for sex discrimination against an educational institu-
tion, for money damages, the court may reject such a claim, contending
Title VIl is the only statutory vehicle to vindicate such rights through
the courts, whereas Title I1X is the manner by which to compel federal
funds removal. 57 However, for Title IX retaliation claims, the Fifth
Circuit recognized an implied private right of action in Lowrey V.
Texas A&M University System .58 There, the Fifth Circuit supported
a private right of action on the basis that O[T]itle VII does not afford
a private remedy for retaliation against employees of federally funded
educational institutions who complain about noncompliance with the
substantive provisions of [T]itle IX.O 159 The court explained that a Opri-
vate right of action for retaliation would serve the dual purposes of
[T]itle 1X, by creating an incentive for individuals to expose violations
of [T]itle IX and by protecting such whistleblowers from retaliation.O 160

Within the Seventh Circuit, a district court in lllinois, in Ludlow v.
Northwestern University ,161 held that OLudlowOs Title IX claim is
one for employment discrimination and therefore preempted under
Title VII . . . .3%2 Relying on Lakoski, the court dismissed the claim
with prejudice. 163 But in Burton v. Board of Regents of the University
of Wisconsin System,64 a district court of Wisconsin noted that
Qudlow was not a retaliation case,O holding OTitle VII does not pre-
empt [plaintiff Os] Title IX retaliation claim.O 165 Thus, certain Seventh
Circuit district courts have followed the Fifth CircuitOs  Lakoski -Lowrey
approach in permitting Title IX retaliation claims, but not discrimina-
tion claims that arguably can be brought under Title VII. 166

An Eighth Circuit district court also agreed with the Fifth Cir-
cuit®s holding that Title VII preempts Title IX. In Capone v. University

156. Id. at 758. The Fifth Circuit attempted to distinguish Supreme Court Title IX
jurisprudence: OUnlike Dr. LakoskiOs suit, neither Cannon nor Bell nor Franklin required
the Court to address the relationship between Title VII and Title 1X.0 Id. at 754. Note
that Lakoski Olimit[ed] [its] holding to individuals seeking money damages under Title IX
directly or derivatively through & 1983 for employment practices for which Title VII pro-
vides a remedy, expressing no opinion whether Title VIl excludes suits seeking only de-
claratory or injunctive relief,O thus opening the door for non-monetary Title IX discrimi-
nation employee claims in the Fifth Circuit. Id. at 753.

157. See id. at 752.

158. 117 F.3d 242, 254 (5th Cir. 1997).

159. Id.

160. Id.

161. 125 F. Supp. 3d 783 (N.D. lll. 2015).

162. Id. at 791.

163. Id.

164. 171 F. Supp. 3d 830 (W.D. Wis. 2016), reconsideration denied , No. 14-CV-274-
JDP, 2016 WL 3512287 (W.D. Wis. June 22, 2016).

165. Id. at 840.

166. See id.
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of Arkansas ,1®7 a district court in Arkansas held that O[ijn  Lakoski V.
James, the Fifth Circuit . .. was Onot persuaded that Congress offered
Title IX to employees of federally funded educational institutions so as
to provide a bypass to Title VIIOs administrative procedures.0 08 Fur-
ther, the court stated that it Oagrees with the Fifth CircuitOs reasoning
in Lakoski, and rules that Ms. Capone may not assert a private right of
action under Title IX for sex-based employment discrimination that
falls within the ambit of Title VIL.O 169 Similarly, in Cooper v. Gustavus
Adolphus College ,17° a Minnesota district court cited  Lakoski in Ojoin[ing]
others in . . . concluding that there is no private action for damages avail-
able to a college employee under Title IX for sex discriminationO in light
of OTitle VII remedies for employment discrimination.O 171

Eleventh Circuit district courts have found Title VII preempts
Title IX, such as in Torres v. School District of Manatee County ,172
where a district court of Alabama noted that O[n]either the Supreme
Court nor the Eleventh Circuit have addressed the issue of whether
Title VII preempts Title IX when school employees seek redress for
discrimination and retaliation unrelated to their students.0 173 Ulti-
mately, Torres reasoned:

If the Court were to hold otherwise, it would Oeviscerate Title VIIOs
technical and administrative requirements, thereby giving plaintiffs
who work at federally funded institutions unfettered ability to bring
what are in reality Title VIl sexual discrimination claims without ad-
hering to the same rules required of every other employment discri-
mination plaintiff in the country.O 174

Thus, several courts bnd Title VII, rather than Title IX, is the sole
means for educational employees, such as coaches, to address discrimi-
nation, but some recognize certain exceptions for Title IX retaliation
claims.

167. No. 5:15-CV-5219, 2016 WL 3455385 (W.D. Ark. June 20, 2016).

168. Id. at *4 (Odisagree[ing] with the Preston CourtOs characterization of North
Haven Board of Education v. Bell , 456 U.S. 512 (1982), as extending the Cannon private
right of action Oto employment discrimination on the basis of gender by educational insti-
tutions receiving federal fundsO O). Capone noted Othe Supreme Court has never directly
addressed this issue, and only a few circuit courts of appeals have; the Eighth Circuit
does not appear to be among them.OId . at *3.

169. Id. at *4.

170. 957 F. Supp. 191 (D. Minn. 1997).

171. Id. at 193.

172. No. 8:14-cv-1021-T-33TBM, 2014 WL 4185364 (M.D. Fla. Aug. 22, 2014).

173. Id. at *5.

174. |d. at *6. See alsoMorris v. Wallace Cmty. Coll.-Selma, 125 F. Supp. 2d 1315,
1343 (S.D. Ala. 2001) (OlIn light of the weight of authority that a Title 1X claim of employ-
ment discrimination may not be maintained to the extent that Title VII provides a par-
allel remedy, and of the plaintiff Os failure to provide any support for a contrary conclu-
sion, the Court rules that the plaintiffOs Title IX claim is precluded by Title VII.0).
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C. Courts Split or Undecided on Preemption

Second Circuit district courts vary on the preemption issue. For
example, a court within the Southern District of New York held in
AB ex rel. CD v. Rhinebeck Central School District 75 OTitle IX was in-
tended by Congress to function as an additional safeguard against gen-
der-based discrimination in the context of federally funded education
programs; notwithstanding the possibility of other available remedies,
including without limitation those available under Title VII.O 176 An-
other judge in the Southern District of New York in Henschke v.
New York Hospital-Cornell Medical Center 177 found that Othe legisla-
tive history of Title IX demonstrates an intent on the part of Congress
to have Title IX serve as an additional protection against gender-based
discrimination in educational programs receiving federal funding re-
gardless of the availability of a remedy under Title VII.O 178 Henschke
continued, O[t]here is no suggestion in either the Supreme Court opin-
ion or the Second Circuit opinion in  North Haven that the scope of
Title IXOs protection against employment discrimination would not ex-
tend to an action by an individual who is also seeking relief under
Title VII.O 17° The Western District of New York court held otherwise
in Gardner v. St. Bonaventure University ,18° dismissing the plaintiffOs
Title 1X discrimination claim because Title IX would have allowed an
Oadditional remedyO to that under Title VII. 181 Second Circuit district
courts have therefore diverged in approaching the preemption issue.

In the Third Circuit, a Western District of Pennsylvania court
found in Kazar v. Slippery Rock University of Pennsylvania 182 that
Title VIl preempts Title IX:

The [Torres] court explained, as the Fifth Circuit had done in ~ Lakoski,
that Congress did not intend for Title IX to be used to bypass the ex-
tensive remedial process of Title VII. This, as the court explained,
would upset the carefully balanced remedial scheme set up by Title VII

for dealing with employment discrimination cases and allow plaintiffs

to ignore these requirements simply because they work at a federally
funded educational institution. 183

175. 224 FR.D. 144, 153 (S.D.N.Y. 2004).

176. Id. at 153.

177. 821 F. Supp. 166 (S.D.N.Y. 1993).

178. Id. at 172.

179. Id.

180. 171 F. Supp. 2d 118 (W.D.N.Y. 2001).

181. Id. at 127 (Oto permit Gardner to pursue both a Title VII claim and a Title IX
claim with regard to the alleged employment discrimination would provide Gardner with
an additional remedy not available to Title VII claimants whose employers are not edu-
cational institutions in receipt of federal fundsO).

182. No. CV 13-60, 2016 WL 1247233 (W.D. Pa. Mar. 30, 2016).

183. Id. at *13 (citation omitted).
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However, an Eastern District of Pennsylvania court did not bnd
preemption in Winter v. Pennsylvania State University .84 In Winter,
the court Oconclude[d] that plaintiffs may pursue a private right of ac-
tion seeking damages for employment discrimination claims against
schools receiving federal funding and that Title VII would not preempt
such a claim.O'85 Third Circuit district courts are thus inconsistent on
preemption.

Courts in neither the D.C. Circuit nor the Ninth Circuit have
squarely addressed the preemption issue. One district court within
the Ninth Circuit noted in  Padula v. Morris ,188 Othe preemption issue
has not been decided by the Ninth Circuit, [and] there is a split
among the other circuits regarding Title IXOs preemptive effect on
Title VII claims.O 187

Conclusion

Plaintiffs deciding whether to bring gender discrimination and/or
retaliation claims under Title VII and Title IX should consider, among
various factors, the manner in which one poses the complaint, the
plaintiff Os goals, exhaustion requirements, the statute of limitations,
available remedies, analytical standards applied to claims, and poten-
tial preemption. Several courts allow coach-employees to address their
discrimination and related retaliation claims under both Title VII
and Title IX if administrative requirements are met. Before certain
courts, coach-employees may be more likely to succeed on a Title IX
employment-related retaliation claim as opposed to a Title IX employ-
ment discrimination claim, based on Title VII preemption arguments
forwarded by such courts. Yet, Title IXOs plain statutory language lack-
ing a carve-out for employment, accompanied by explicit employment-
related regulations, along with the implied right of action conferred by
the Supreme Court, suggests that plaintiffs should be permitted to
bring Title 1X discrimination and/or retaliation claims in relation to
on-the-job discrimination in the athletics context and beyond, along
with or in lieu of Title VII.

In addition to preemption considerations, advantages and disad-
vantages of bringing Title IX and Title VII claims need to be consid-
ered. The clear availability of punitive damages under Title VIl is

184. 172 F. Supp. 3d 756 (M.D. Pa. 2016).

185. Id. at 774 (rejects Lakoski analysis); see alsoKemether v. Pa. Interscholastic
Athletic AssOn, 15 F. Supp. 2d 740 (E.D. Pa. 1998). In Kemether, the plaintiff alleged
Title VII disparate treatment and Title IX discriminatory treatment with the court re-
fraining from Pnding preemption. The court explained that the Title VII and Title IX
claims could proceed simultaneously in part because Oplaintiff went through the proper
EEOC procedures, [and thus] there was no attempt on her part Oto circumvent the reme-
dial process of Title VII.O OKemether, 15 F. Supp. 2d at 768.

186. No. 2:05-cv-00411-MCE-EFB, 2008 WL 4370075 (E.D. Cal. Sept. 24, 2008).

187. Id. at *3 (citation omitted).
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counterbalanced by the lack of statutory caps on damages in Title IX.
Further, the lack of an administrative exhaustion requirement pre-
sents a clear-cut benebt to proceeding under Title IX instead of
Title VII. Plaintifts® counsel must explore both statutory routes and
their interplay when deciding how to structure claims for employees
alleging workplace discrimination in educational athletics and else-
where in the campus context to ensure a level playing beld for all.
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WKH WLWOH ,; RIILFH LQLWLDWHIR 08 QRH HRUNVR WKMIURER Q GXFW WKDW \

Rl DQ\ SHUVRQV ~ 6HFWLRQ su
2Q 6HSWHPEHU WKH RIILFH Rl BRBXBDMDLA) D WIRLV M [XB® KDUDVVPHQW ¢
QRWLILHG -RKQ WKDW KH ZDV EHLRRQS®DWHER RH) WKDMHEDBUDQW D VXV
VXVSHQVLRQ SHQGLQJ DQ LQYHVWLJB®WAER QDIUGW RHBDKIEG LENF MEHQ W H DX@D® L QW
ZDV QRW DOORZHG RQ FDPSXV RU SHARPQGX¥FMGFR RPQMWWHHIHQ 8RB B®LW W H H
KRXVLQJ

2Q -XQH RQH \HDU DIWHU WKH D¢
-RKQ FRQWHVWHG WKH LQWHULP VXVZHQ QIRRVL DLOIG GVHKDLWHA CD WKKHDW LKH] E H IR
DVVDXOWHG RU KDG VH[XDO FRQWDFWEHWKOPQ@HRYHXIDWWHQGHWR QHWHUF
LQIRUPDO KHDULQJ ZLWK 6X]DQQH 3RWKML 6 W WEHQIW X RQBXEW &ROB -RKQ Z
RI VWXGHQWYV RQ 6HSWHPEHU XQVEMO WKOW WLPED\WHODWHU ZLWKLQG
VXEPLWWHG D VWDWHPHQW WR WKHLQSRWDPADWHEQ BW HTHZWWGHWKH &RPPL
VWDWHPHQWY DQG SKRWRJUDSKV WRZLXSS RUKWM KQLD/P FODQ B WR QW KFHWK DGIR U F
QRW FRPPLWWHG DQ\ Rl WKH DOOHJHELD FALW QHV PFAMREM D QG LQIRUPDWLRQ
3HUNLQ H PDLOHG FDPSXV SROLFH GWWHR\WLWH DDZIQQ $ UG H\ORV WRISRUW WKH
SUHFRQILUP WKDW WKHUH LV SK\VLF I® WM VGCHDG W HRS FOUQN D D\DIEX O8\6 % OV L Q W |
WKLV FDVH ~ 7KH GHWHFWLYH UHSOQR®@LELFHID\WDRQVWKR W KHWS@KMWLHV WR
6$57 UHSRUW VWDWHV PpEUXLVLQJ DQ®& KD EHB V DD/GLYR.Y HXR WKG W Q IDIQHD @ L VK H (
DUHD 1~ 7KH GHWHFWLYH KRZHYHU STIFNBWWLOURGY®W MHKHRE$BEKH KHDULQ
UHSRUW WR 3HUNLQ 7KH GHWHFWLYBSYRH WP B QE RORWU WXIHH BSI5W ZLWK WK
UHSRUW ZDV QRW GLVFORVHG WR -RKIQRKHKLR | FIR¥Q % H DRUQW R OMKHY KHDOL Q.
PRQWKV ODWHU 7KHUHIRUH -RKQ PRKBKHDRM QJHVSRQG WR WKH
6$57 UHSRUW ZKLOH DWWHPSWLQJ WR FRQWHVW KLV LQWHULP
VXVSHQVLRQ 2Q 2FWREHU WHH -XIORH FKDQFRE®QRWXEPLWWHG KLV
FRQVXOWHG ZLWK 3HUNLQ DQG WK H{Y DGHKOIFHG DRIGQAVWIOMWMHYPIRU WKH K
VXVSHQVLRQ ZLWK PRGLILFDWLRQV ZLWQHVV LQIRUPDWLRQ RU HYLGHQFH I

$FFRUGLQJ WR 8&6% WKH 6DQWD % RWQE WKMH LRWEGIWQRBRIQURITEX O\ Wi
RIILFH UHTXHVWHG WKDW WKH WLWEKHGXORIGLKH DYQDEFH WMLKWMHY &RPPLWWH
LQYHVWLIDWLRQ RQ KROG IURP 1RHDRAHUI WR $XJIXWRW SWR HQV

'"HFHPEHU ,W ZDV QRW XQWLO 0D\ LQIRUPDWLRQ LV JDWKHUHG PDGH DY
QHDUO\ D \HDU DIWHU WKH DOOHJHG WV.PBXO WD &P W W D OO\ DHW L R VI ISAUH. F
FRQFOXGHG LWV LQYHVWLJDWLRQ DIR® WNHWAHGE B\ WKIR YRR PIPQBLVOHH @ G X |
-DQHYV FODLPV ZHUH VXEVWDQW LD WREM HFMHGQWHRVWKHD WRRW LWRRRFH HJ
ZRUNLQJ GD\V QHDUO\ PRQW KXL WQRIK WHH KDIBVBHOW KB G\ PDGH WUDYH
LQYHVWLIJDWLRQ ZDV LQLWLDWHG $XKVW UHVFKMB XK EFWHDMWHG D KDL
UHSRUW ZDV LVVXHG 0D\ H [ FOKIGIQQ/H W K HZ UWWHRH WMWK FH\HZLW QHVV RQ
LQYHVWLIJDWLRQ ZDV SODFHG RQ KRO®& XG\LQJ DEURDG DIWHU -XO\ WK DC
DWWHQG WKH KHDULQJ 7KH 2-$ RYHL
8&6% TV ZULWWHQ SROLFLHV UHTXLUH[SOBPGMQ 1 QWKIH/ \& RPIPWWR\CH IR IKD G WK
FRPSODLQWYV IRU VH[XDO KDUDVVPHKQNMDWDIA@GE VMRIXDID YHRUYRQBHOH SHULRC
8QLY RI &DO 3ROLF\ 6H[XDO +D UBRQYPXQWDDQRBQ6H[WKOSQLYHUVLW\ *HQ
9LROHQFH t 9 % J >*7KH LQYHVWLJDWLRQ VKDOO
EH FRPSOHWHG DV SURPSWO\ DV SRYVLROHNBRQMBKHQ$ RRIMW FDWVKI\KHDULQJ -
ZLWKLQ ZRURLWEKMK BDWH WKH UHTXHWWHWRWHM DRIBO WZR GRFXPHQWYV v
LQYHVWLIJDWLRQ ZDV ILOHG 7KLV GHI3G D LUHERDWENQIG[\W HHFRQ RO®$57 GRF X
DSSURYDO E\ D GHVLJQDWHG 8QLYHXVUWQW IPLHGDRODW LR LFRKQ VXEPLW
DGGHG @ 7KH UHFRUG GRHV QRW GHWHDO HEK B HFHDIDWROW LRQ W KHR P KLV

GHOD\ KHUH RQH DQG WZR SKRWRJUD IJR\R R DVKGEH (
WKH UHSRUW RI D SRO\JUDSK H[DPLQHL
8&6% FKDUJHG -RKQ ZLWK YLRODWLQJ VHFWLRQV DQG

RI 8&6% TV 6WXGHQW &RQGXFW &RGHXIBHWLRQ D WZR PHPEHU &RPPL
SURKLELWY 3>S@K\VLFDO DEXVH VB[ XBHDOULQVDXR VW HWHUPIDYHLRIRKQ KDC
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LQ YLRODWLRQ RI WKH 6WXGHQW &RFR¥HW ERGHEUHDVWY DQG WKHQ SXOOH
KHU 6KH ZRQGHUHG LI VKH VKRXOG \HC
KRSH WKDW VRPHRQH ZRXOG KHDU KHU
EDFN DQG WKH DVVDLODQW EULHIO\
3SILQJHUV SHQHWUDWLQJ >KHU@ YDJLQ

THVWLPRQ\ DW WKH $GPLQLVWUDWL Yy %LILlLUQ/‘hQ DVVDXOWLQJ KHU JRW XS

-R G VKH L FRPSOH
2XU UHYLHZ RI WKH HYLGHQFH LV Kngm%‘)_(H @gﬁ\g/'\?ﬂ E§|ﬁ§5§e ZDV D
DGPLQLVWUDWLYH UHFRUG 7KH 6WX ES G T

WKH 2-$ RU 8&6%TV JHQHUDO FRXQVL} W @L@WKHWFRQ@WXUQHG WR

SURFHHGLQJ DQG NHHS VXPPDU\ PLQ &VKIl-__b H QY| RW ZDOW D FI
8&6% 6WXGHQW &RQGXFW &RGH f° ¢ ® QOW SD
IRWKLQJ LQ WKH DGPLQLVWUDWLYH3 ,J)GSIB L\%W\ngp w LQ >
UHFRUGLQJ RI WKH SURFHHGLQJ ZDV, 5HLLW iﬁ’x@ DSSHDU e

WUDQVFULSW RI WKH KHDULQJ 7KH %ng RYHU V\
LQFOXGHG LQ WKH DGPLQLVWUDWL
WHVWLPRQ\ EXW DUH UHSOHWH ZLW
FRXUW WKHUHIRUH LV XQDEOH WR é/ E HH(& B('UQH(

WKH WHVWLPRQ\ ZHUH RPLWWHG IUR DW EHLQJ UHVFXHG DQC

3IH I? " VKH N
-DQH H[SODLQHG WKDW VKH ZDV JR ODWL
H\HZLWQHVY RQH DQG KDG VSHQW W IYS/LH]\IKg H\%;% .
PDQ\ WLPHVY 6KH WHVWLILHG WKDW R KH L

VKH GUDQN ZLQH DQG PDQJR PDUJDUY \.MVﬂ\(N ﬁ&lﬁlﬁkﬁggﬁl\l DQG DQH
DQG 3KXQJ RXW” LQ WKH OLYLQJ UR Ple Iy\{_|Kt|V k&ém%ﬁvpv,_ﬁg[)e T WK
DQG RWKHUV DWWHQGLQJ WKH SDU\M \M KXUW .
SSUHWW\ GUXQN" DQG GHFLGHG WR §| Yy R! OOL
WKH ERWWRP EXQN EHG VLWXDWHG iy Oé‘lybgl

URRP 7KH ERWWRP EXQN KDG D IXO
EDUHO\ WKUHH IHHW IURP WKH FRXF

EDE%)HG EDFN

ZD\
SDMDPDV DQG VKH OD\ RQ KHU VLGH az,%ﬁ-g 0 FB KH VEU
G WkHWD $6Y

EDFN RI WKH FRXFK 7KH URRP ZDV z WPRBw poc

ODPSV ZHUH RQ DQG QR PXVLF ZDV S \kQV?/QHVVHV WKHQ ZDONHG -DQH KR

KDSSHQH
-DQH WHVWLILHG WKDW DV VKH ZDV 66?IWSLQJ LQQW%H EXQN EHG 3DQ

LQWHQVH WKUREELQJ SDLQ MHUNHG 3Kl U\@HR/WY.I%HESMB‘? é/ﬁ)(%ﬁ_ﬁ; $&H RrI -

IHOW KHU 3VKLUW VFUXQFKHG XS WR KH

W DUI
SVWRPDFK DQG EUHDVWY ZHUH H[SRYV K
GLVRULHQWHG DQG XQVXUH ZKHUH bllc\i}N P §| ‘E J\DWQI?]QRRI\INQ:
WRXFKLQJ >KHU@ ~ 6KH VDLG VKH é V%%f (\HZLW Q
NQRZLQJ ZKHQ WKLV SHUVRQ ZRXOG I-pEﬁWWRP EXQN
SVWDUWHG WR SDQLF \I-$WU>D/O(\I]-II-@G RYH HG K OXJJDJH DQG
6KH 3SUHWHQGHG WR EH DVOHHS \ EJW(QI
HYHQWXDOO\ OHDYH >KHU@ DORQH ° éN KIF?‘:{K R%Qi\g/
KHDU WZR SHRSOH VLWWLQJ RQ WK

é@
Q .
RSHQHG KHU H\HV DQG UHDOL]HG VK Q/Vigélé w_ EE?((\?VVVZRDP\I/-H‘
6KH VDLG WKH WZR SHRSOH RQ WKH Q%UHJ[% HHS WEKR X
GHHS FRQYHUVDWLRQ -DQH VDLG éJH [SBUWRJ[%EA)NXI%V Wé@xgﬁlw HAH Z LV
ZDV DVOHHS 7KH VXFNLQJ DQG ELWthWZI?D fﬁﬂ?(wu VHYHUD

G

PLQXWHYV >+@H XQKRRNHG P\ EUD KLV ZDVQIW

JRLQJ WR HQG ~ 6KH KHDUG WKH FOLF Q §[!2I§/R Hi SH PR WALLEV F
DQG EHOLHYHG KHU DVVDLODQW ZDW@%&&L@‘J%&\( 2Rl B ,3&,{#\8“\/ PR
EUHDVWYV ZKHQ WLUHG RU GUXQN -RKQTV PRWK

-DQH WHVWLILHG WKDW KHU DVVDLO%%l\JNY%%((\(/)OVI-}%WI{LFU %/H(VLRUL{/\P%LI%&ZS'_{/\\/IEULE
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GLVRUGHU ZLWK WUHPRUV 7KH\ FOD%B R H WKV VREOPDDGMW X B Q DARK O G

UHQGHU LW GLIILFXOW IRU KLP WR XQJLS KLV SDQWV ZKLOH

LQWR[LFDWHG PXFK OHVV SHUIRUP BRVHQEBBWRSRQEBIHVKEW-DRKQYV FRPS

"RKQ VWDWHG KH FRXOG QRW WDNH IO DHEDW ERQLF BOD LQRRRWIKOZDV WU XV

RU TXLHWO\ ~ JLYHQ -RKQYV VFRUH RQ WKH H[DP |

FHUWDLQ' -RKQ ZDV WHOOLQJ WKH WU >

(\HZLWQHVV RQH WHVWLILHG E\ B6NK&W TXGI® WELRRYWLBEBXW WKH QLJKW LQ

GHFODUDWLRQ 6KH VWDUWHG GDW L@V NRIGQ LW HMLZRXBGKB D8 F\WDWKLQ W H V V
6KH ZDV VLWWLQJ RQ WKH FRXFKL @W\R KL KBIW HG F6 ROR@U WKH HYHQWV K

EDFN RI LW DQG WKH EHG ZDV RIWHDERXWHBRYHUHLE KHYB 8 QG.NGRQKDW D Q\

“DQH ZDV XQGHU WKH FRYHUV -RKQ ZRMVRAQL RIR SZRIX W& HE ARYRHLUWWOHVYV VSH

DQG WKH WZR ZHUH O\LQJ EDFN WR EDFN 6KH VDZ -DQH ZDNH

XS LQ WKH EHG FRQIXVHG GLVRULHQWHG DQG PXPEOLQJ LQ

IRUHLJQ ODQJXDJHV WKDW H\HZLWQHVV RQH GLG QRW VSHDN 6KH

WKRXJKW -DQH ZDV KDYLQJ D EDG GUHDP DQG -RKQ ZDV VWLOO

DVOHHS IDFLQJ WKH ZDOO 6KH VDLG KM WXD%@\R%NWSQ/H@LFN*H D

URFN ~ 6KH GHQLHG VFUHDPLQJ RU FU\ QJ R VEQ/ K H

XS 6KH VDLG VKH GLG QRW VHH RU K &\f Y\E) %Q\';si"DULQJ

PDLQWDLQHG LW ZDV SK\VLFDOO\ LP vyk dN—’]QHHﬁ KH 6$57

DOOHJDWLRQV WR EH WUXH Y LQLQJ RQO\

SDJH LGHQWLILHV WKH QDPH RI WKH P
(\HZLWQHVV RQH VWDWHG WKDW Gxﬁ hRU [FP WKLD +H
PRYHPHQWY DUH QRW VPRRWK RU ' gﬁ‘ HHVFUL!
LPSRVVLEOH IRU KLP WR PDNH DQ\NL R'i“T-L L) % LRQ RQ W
>-DQH@ ZKR ZDV XQGHU >WKH@ FRY PWZLW x%\P\éIPL ﬁ@/ﬁ’\é% Q/DNH >D
E\ PH DQG P\ RWKHU URRPPDWH DQGQ2 ZE §\ 2 \% géw KHOS V
XQKRRN D EUD " :KHQ VKH DQG H\ Q WKH KH
WR WKH DSDUWPHQW DIWHU ZDONLQ Qv UHJDUGL
WKH PDWWUHVV VKHHWY DQG FRYH %ﬁ’gHDULQJ
VPHOOV RI ERGLO\ IOXLGV’ FRQVLV YLI'D Bl QLIKW I

SHQHWUDWLRQ EXW IRXQG QRQH ?W H VD
KHU EHVW IULHQG DW WKH WLPH ﬁg@w %@\}y I‘—i‘P WW% T$XV|-1
GRQH DQ\WKLQJ 3, ZRXOG KDYH EHH

QH bR Q REH H PDLO UHDGV 3>
,Q UHVSRQVH WR TXHVWLRQV IURP W&WDW&W%H% 5 ,_]g/ J ODFHU
RQH VWDWHG WKDW ZKHQ -DQH JRW X%&XW |W—|E P ZWWKH 6857 UHS
ZHDULQJ D VKRUW VOHHYH VKLUW D w-QIRUPDWLRQ
WKH SDMDPD ERWWRPV (\HZLWQHVYV W%SFW’%E%%) 'ﬁ@W‘g Vgtsv%va;
ZKHQ -DQH VOHSW RYHU VKH ZRXO jb M/

QR -DbQ WK H l?H GHWDLOV IUR

ERWWRPV LI VKH ZDV KRW VKDUHG 7KH GHWHFWLYH WHVWLILHG

(\HZLWQHVV WZR SURYLGHG D GHF B v% DLO KHFEF\{EP
FRUURERUDWHG H\HZLWQHVV RQHTV Qg E9H§H|HUH P
WKDW ZKDW -DQH GHVFULEHG ZDV 3 g Q

"RKQ SURGXFHG WKH VRID DQG PD ég H\ﬁ%gWD\f\fg'x‘
GHPRQVWUDWH WKH SUR[LPLW\ RI W

Q [ Yo D 6$57 UHSRUW ~ D

'U /RXLV 5RYQHU D SRO\JUDSK H Hlﬁ$\ﬁ/7H¢7'\kH_F|’L¥-|'tUE'\FRQVLVWHQW Z

WHOHSKRQH -RKQYV FRXQVHO UHW FRMH W R DGPLQLVWHU D

SRO\JUDSK H[DPLQDWLRQ RI -RKQ 5RYQ
0$ DQG D 3K' LQ ELRSV\FKRORJ\ + ‘Vk M" 3 E\ 'RKQSEI’?EUF\{NXWLf

SDQHO RI H[SHUWV RI WKH /RV $QJHO WVLGH w
E 2 WHQ P\ XQC
p UWEFRSTY QFH LQ H[DF

&ULPLQDO 'LYLVLRQ +H KDV SXEOL
DERXW SRO\JUDSK UHODWHG LVVXH
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FKHHNV |, GRQYW NQRZ ZKDW GDPDJHKD2H RBRRIQHUL Q WOHIHD@W\TXHVWLRQV L
7KH &RPPLWWHH WKHQ LQTXLUHG 3:KA[2BVLIWIOHF WV HQWKQRKWEKBDMQWUDO QH!
\RX VHQW WR 0V 3HUNLQ IURP WKH WEPSN @z X DB VEKIH DRSG@RSULDWH =~ -RK(
SRUWLRQ WKDW ZDV VKDUHG RU FRXQQVEUHRGROFHHBQ\ HRH GHHQWHHF VE R MW 9L LE
UHVSRQGHG WKDW WKH LQIRUPDWLRQ LQ WKH 6%$57 UHSRUW ZDV
FRQILGHQWLDO EHFDXVH LW ZDV DQ RQJRLQJ LQYHVWLJIDWLRQ

7KH GHWHFWLYH WHVWLILHG WKDW RWKHU WKDQ WKLV *VPDOO VQLSSHW
WKDW VKH VHOHFWHG IURP WKH Uﬁ'@"l’?@\WPPLL \AQF#QH(%VG)L@FGWQQ

*DSSURSULDWH WR GLVFORVH ZKDW_ G IL JV. . F

WKURXJK >WKH@ 6$57 H[DP °~ :KHQ H 0% [E:U;\EESSH
ILQGLQJV LQ WKH 6$57 UHSRUW FRX E FW Q
DO\WKLQJ RWKHU WKDQ ZKDW -DQH HW % HE\?E‘/\U& RKQ |

3:HOO WKDWYTV D URXJK TXHVWLRQ | Lﬁ”iDPH%/P QE)H%'-W WKH LQFL
VD\ WKH ILQGLQJV LQ >WKH 6$57 UHSRR % PHQW

RFFXUUHG EDVHG RQ >WKH@ DOOHJDWE RVVLE
GRQYW NQRZ ZKDW HOVH FRXOG KDY EL{ 5%& FRS?HDL

UHDOP P\ VFRSH WR DQVZHU WKH T éﬁk\g\%
6357 UHSRUW ZDV QRW SURGXFHG D % [ggbv ﬁgcg YA/H%VXOWV R
WR -RKQ RU KLV FRXQVHO WKH | YDJLQI
ZLWK ILQJHUV DQG RU D SHQLV ~ 5HO\L
UHSRUW WKH &RPPLWWHH UHMHFWHG
XVH RI DOFRKRO ZKLOH WDNLQJ 9LLE
KDOOXFLQDWH WKH LQFLGHRMQ G KK B R
7KH 9LLEU\G (YLGHQFH 6557 UHSRUW VXSSRUWHG WKH FODLP
ZDV FRPPLWWHG DQG WKHUHIRUH W
"RKQ ZDV DZDUH WKDW -DQH ZDV WBROQNH@ WNERWHHS FHXWHGW-DQH WR |
SULRU WR WKH KHDULQJ EXW VWDW HR R A LGWEH®I RIR XGHED LDID WIK\H 3@V RP R Q'
WKH PHGLFDWLRQ XQWLO WKH QLJKWKERKIHR XWKW K$XLROYWVWWKDWLRQ DQ
KHDULQJ ZKHQ KH UHFHLYHG WKH KHDKRQ J FSGNH W

$W WKH KHDULQJ -RKQ DVNHG -DQH7EHRXRPPLKHNERVEHBEBOHYWIGGHRKQ VXIIH
HITHFWV RI 9LLEU\G DQG LWV VLGH HOQIHXWR/ORKH QWKDME F@XEG L WK HPRUV E
DOFRKRO -DQH UHIXVHG WR DQVZHUWWKKDWTXHWIVERQG VWIDRMQL. QR XQ® TQRW Q'
P\ SULYDWH PHGLFDO LQIRUPDWLRQ@V GRHMUF UDMHGHIPIEARMVILBORM DQG LW PI
H[SODLQ KLV OLQH RI TXHVWLRQLQJW KW DSKNGL KD W HQVPWICRORD V¥ -DQH @
PDQ\ VLGH HIIHFWV"~ WKDW 3EHFRPH NYYGHGFAKGQ VIFUREK®EO LYY UHODWLRQ
FRQVXPHG VXFK DVVICDHOHOGXF DQGBW I\ RN PDLQUWHH UHMHFWHG WKH SRO\JUDS
QLJKW WHUURUYV ~ ZDV GUXQN DW WKH WLPH RI WKH LQF
VFLHQWLILF HYLGHQFH UHJDUGLQJ WHK
-RKQYY PRWKHU DWWHPSWHG WR WHWWLP\LDPERX\KR QVKHQVWE& HVHYIFHHFWWRR -~
9LLEUNG 6KH FDOOHG WKH PDQXIDFWXUHU Rl 9LLEU\G WKDW
PRUQLQJ DQG ZDQWHG WR WHVWLI\ DEKRXWRPPLWWHKH WBERPRBQQGHG -RKQ E
IURP WKH PDQXIDFWXUHU 7KH &RPRHWWWHHE&KDWUT X MDMWHWGY KWWDUWLQJ |
FRXOG QRW DFFHSW WKLV LQIRUPDWLRQ MWXWKUWVHRBRD®FHRBDR URKIQVW XGH (
SHUVLVWHG LQ DVNLQJ KLV PRWKHU IWEROW ¥YIKIHE DGUBIQRIG WKM KIIWRWV&RPPL
RVOHHS SDWRKD\WKINLU VWDWHG 8&6% VWD QHYWHBDRO FRKK@ WRXJIJKW UHYLHZ RI
DGYLVHG KLP QRW WR DFFHSW WKH VEGHVFWVYPRQ\ 7RKQ AXKIDQRHDWONRKWG DIILUPH
KLYV PRWKHU DERXW WKH VLGH HIIHFWFMXIVWMHE UWNKHDQGVSHQNURQ WR LQF
FRXQVHO LOWHUMHFWHG VWDWLQDOUHRDRBXNWHUY WE\RQILQWRULP VXVSHQ
FLUFXPQDYLIJDWH WKH SURFHGXUHV RXNUHWKB X BRSGRWLRDRYZD WIKIHIHFWLYH
H[SHUWLVH WR OD\ WKH IRXQGDWLRQ IRU WKLV W\SH RI HYLGHQFH
‘H DSSUHFLDWH \RX IHHO \RX ZLVK \RX KDG PRUH WLPH RQ WKH
6$57 H[DP EXRWX >KDG@ WKH RSSRUWXQLW\ WR ORRN DW LW
SULRU WR WKH KHDULQJ EXW \RX FDQTW EDFNGRRU WKLV I \RX
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7KH 6XSHULRU &RXUW 3URFHHGLQJV >#KH VFRSH RI RXU UHYLHZ IURP D MX
IRU ZULW RI PDQGDWH LV WKH VDPH D)
-RKQ ILOHG D SHWLWLRQ IRU D ZULW R{IXQRLQIEYWURW &RH) PIRRGDWH/ LQ 5HK
WKH VXSHULRU FRXUW WR FKRRGOHQJIH WBLBGINOGHRLVERY $SS WK
&LY B3URF T-RKQFRQWHQGHG KH ZDWGBHIBIWHGG2XU UHYLHZ DSSHDUV W
RI GXH SURFHVV GXULQJ WKH DGPLQDbWYWUODPWHDYW LKRODR L /K B HFIOXNH VWD QG
DPRQJ RWKHU UHDVRQV WKH &RPPLWHSHHO GBRHHSYBFWIFA\ VAKEHWHUPLQH
UXOHV RI HYLGHQFH RQ DQ DG KRF EXWWW BQRFMR GHW KKIRDIGRXW. WREDOQ HJ
DQG H[FXOSDWRU\ HYLGHQFH +H DU JRKHWKH KM QRN Z23M Q PEIQHWULDO D
WR VHH WKH 6$57 UHSRUW DERXW ZKg$§ K WKKGH. ISLHVOH BW K Y B RABHHY BLWE B @WALR Q
DQG zDV QRW DOORZHG WR SUHVHQW HY MXHG@GFHEDEWRK W WK B FNOHABLRQL V Y H
HITHFWV RI 9LLEU\G LI WKH UHVSRQGHQW KDV QRW SURFHH:
E\ ODZ WKH RUGHU RU GHFLVLRQ LV
$W WKH KHDULQJ LQ WKH VXSHULRU|FREUWNMWORBSULKRH ILQGLQJV DUH QF
-RKQTV FRXQVHO LQIRUPHG WKH FRXWW. QKO @HH 6B Q WDz %dRbEBOIWD ILQG L
&RXQW\ 'LVWULFW $WWRUQH\TV 2IILAH BADAED GW E b@HHBY LGRVO PMRLQ VWBKH OL Jt
SXUVXH DQ\ FKDUJHV DJDLQVW -RKQVXREQIV FRXQVHO DUJXHG
WKDW D VKRUW FRQWLQXDQFH ZRXOG DOORZ -RKQ WR JHW D FRS\ RI

WKH 6$57 UHSRUW IRU WKH FRXUWV FRQ ¥ IeGH UDIWLRIZ WK VEBHYHRYV RI WK
FRXUW GHFOLQHG WR FRQWLQXH WISk REHHIMGU @D BH WRN IR JEXQWAKHU 8Q LY F
HYLGHQFH RXWVLGH WKH DGPLQLVWDWL R QLHFR U 0$$ER P S/XHWH
FRS\ Rl WKH 6$57 UHSRUW LV QRW LQPOXSHGULGMWKH VWDRUWGVROV UHTX LU}
DSSHDO WULDOY ~ PHDQV WKDW WKHUH PXV\
DGPLQLVWUDWLYH KHBWLYHUYLW\ RI 6
7KH VXSHULRU FRXUW GHQLHG WKH SHWbWRR®@ IRU D ZHLON $RISP IQKG D W H
QRWLQJ WKDW *>W@KH EHWWHU SUDEWA R RWDWTKRWHI@EHERIWR 6bQ@ M &0ODU
ZD\ WR OHW >-RKQ@ VHH WKH 6%$57 '"HEHRUWW RU-IHIBOBHY DEXDVESS WK
UHIHUHQFH WR D VPDOO SRUWLRQ RI WEKBOI 56 QLR k¥ 7L@K W Kd UHISRWIWV \ TV L
JLYHQ RXW RI FRQWH[W ~ 1HYHUWKHORYNUWHEB G RWIYW ABQWRRQNKLS ZLWK
WKH DGPLVVLRQ RI D VPDOO SRUWLR®KGH UMW OHF REBWW MSERUME OERC31J X D B 1D QHADH
WKH GHWHFWLYHTV WHVWLPRQ\ ZHUH QRW SWHWXGILEDDQ |BEBBDEYH WKH
6$57 H[DP ZDV QRW WKH VROH VXSSRUWbD®J5WLEHQEHVFRLY OMKH. QJ FROOHJI
&RPPLWWHHfV FRQFOXVLRQV 7KH FRXQ®WDPAYR BB QROXFHEORKQ®R| IDLUQH\
KDG QRW GHPRQVWUDWHG KH ZDV SUBIMXY@UFWR HE D WA Md PL@XGHQWY QRW
WKH &RPPLWWHHTV GLVFORVXUH WKRSGRWURMXIGU\ WHH EHHRNWD @D LRISW K H L U
-DQHTV XVH RI 9LLEU\G RU LWV H[FOXM.® GSRIBKNVYPRVWKHUTY 6
WHVWLPRQ\ 6 &W / (G G3:KHUH VWXGH(
GLVFLSOLQH LV DW LVVXH WKH XQLYH
RZQ SROLFLHV DQGRISURFHGXUHV ~
&DO 5SWU B7@KH IRUPDO UXOHV RI H

D'W D w
' 6&866,21 DSSO\,G S &DO 5SWU G

-RKQ DUJXHV 8&6% GHSULYHG KLP RI KLV GXH SURFHVV ULJKW

WR D IDLU KHDULQJ EHFDXVH LW ZLWKKHOG FULWLFDO HYLGHQFH
LPSURSHUO\ H[FOXGHG UHOHYDQW H¥%lgGHEFHHLOQG VHOHFWLYHO\
DSSOLHG WKH IRUPDO UXOHV RI HYLGHQFH +H DOVR DUJXHV 8&6%

DEXVHG LWV GLVFUHWLRQ E\ UHDFKIBQ48u i Q SBWXEHY WD WVRIOBXIFEWRWGH SUR
VXSSRUWHG E\ VXEVWDQWLDO HYLGIHQFH VXE \PHBWWWR WEH HKROW\ GLVFL
UHFRUG SURFHGXUDO GXH SURFHVV ZKLFK L
XQGHUSLQQLQJ WKH SURSHU HQIRUF
SROLFLHY DQG FDPSXV UHJXODWLRQV
DQ\ 8QLYHUVLW\ GLVFLSOLQDU\ SURFH}I
JXLOW RU LQQRFHQFH RI WKH DFFXVHG

6WDQGDUG RI SHYLHZ HVWDEOLVKHG SURFHGXUHV VKDOO QR
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KHDULQJ ERG\ XQOHVV WKH GHYLDW L&RRPPILWO HH DOWA Y B G HFEKWH G FWKHIF W LY |
UHVXOW ,W LV UHFRJQL]HG WKDW 8SOKYBVMWLWRPDWKEWS$5VWHSRDYGZLWKR.
VWXGHQWY DUH SULQFLSDOO\ HQJD JRIGWIKMH W RM L[EXH LWUHE\RW \B QIGR WAKKHH & R P P
SXUVXLW RI HGXFDWLRQ DQG DUH QRWFGINYDWR\\WKIHD EQHASOIHUN BORHOHSR
$V VXFK WKH\ VKRXOG EH JXLGHG ARUYH RSSRUQYKIQIOMHVWR FURVV H[DPLC
IDLUQHVYVY DQG FRPPRQ VHQVH WKDRKEOORQPID QVKKPHGLEDO ILQGLQJ LQ
HYLGHQFH RU SURFHGXUH ~ 8&6% 6WP0OM\Q WH& R BGKEWWREG W RTVHH WKH HYL
% ZH VD\ PRUH"

7TKH 6WXGHQW &RQGXFW &RGH UHTXHHKRPPLEVWHHOGHHWWQRW VWULFWO\ |
GHVLIQDWHG RIILFLDOV WR *>P@RQLR®RIRMYWE&HQHHRRHVS/UWR RHGBXWXHUH BXKHW K |
PDLQWHQDQFH RI SURFHGXUDO GXH ISRUIRPHKIK/N ‘& RSBV MW XKGC WRWDUULYH DW
&RQGXFW &RGH Tt ' VXEG G F 3SIULQFLIVURFHHRGELQDVUQHVY DQG FRPP
ZLOO SURYLGH D SURPSW IDLU DQG 6W X0 H QYWD &RILQIGHFWW IKFDCMHLRIQ % QGH UH
UHVROXWLRQ ~ 2-%$ 6H[XDO ,QWHUSH U 'ORXN® 9 DRVHHRKHUIH MBIREMH Y LV ODFI
BURFHGXUHV IRU 6H[XDO $VVDXOW 'DWLQJ RU 'RPHVWLF
9LROHQFH DQG 6WDONLQJ UHY )HERU H[DPSO-HURWKH EHVW HYLGHQFH UX
SURFHVY :KHQ 5 HSRUWLQJ WR 8QLY HYLGHQFH UXOH LQ &DOLIRUQLD SUHI
SURYH WKH FRQWHQW RIRDG AU BYWLH J
,Q GLVFLSOLQDU\ KHDULQJV WKHU I&RAPLPSLIDAOWMHIHW BERQ@ KBHOMG YDQFHG IRU
UHFHLYH YHUEDO DQG GRFXPHQWDUL@YXGH QWD W WAKKHWNLLQHA RQ IDFW LV S
ZKLFK UHDVRQDEOH SHUVRQV DUH DFFIXOWRPIHGELW R "UrHIER VU WW ULYRODGWH QFH 5
PDWWHUYVY DQG PD\ H[FOXGH LUUHOMNHYFD@W$ RIU XIQMDORI WKH F&Z LQ &
UHSHWLWLRXV HYLGHQFH =~ 8&6% 6WXBY LYW /&8FHYGXFW &RGH3>T@KH FKDQFH
VXEG G G LY $Q DFFXVHG VWXGHQWD:QW@HKO @B K@ PHZWKBHVY SXUSR
ULIJKW WR FRQIURQW DQG ,GXMNXEWGRQVRBWHAUWQHRMVIHYULWLQJ >"@ 7KH UXH{
G DY SUHYHQW, GIDINK S ~ 37TKH ILQDO UDWL
IRU WKH UXOH LV WKDW LQVSHFWLRQ R
37TKH DFFXVHG KDV WKH ULJKW WR GXUWHYWDOHY D MWYDEXOW AL R G BN R QVQ RW
&DPSXV S5 HIXOPRMQILIIRYKHVH ULIKWY DUWH EHRD XVH7KW LV XQIDLU WR KDYH D
ULIJKW WR ZULWWHQ QRWLFH RI WKHREGWBQWMWYW RPD@ZULIWLTOR EHWKRXW SU|
DFFRPSDQLHG DW WKH KHDULQJ E\ DQRUGHN [D/RUQRWKRWQKHU FKRLFH
>@ LLL 7R EH SUHVHQW IRU WKH GXUDWLRQ RI WKH KHDULQJ >"@
LY 7R SURGXFH ZLWQHVVHYV DQG HWHUMHQFNMKFHHBWOL QIXENWBQWHLHH SRUW
FDVH >"@ Y 7R TXHVWLRQ DOO ZLWRMHWMIHUHG @G\>WRB @RWVIPPIRWHH DQG
VLPXOWDQHRXVO\ ZLWK WKH DFFXVHWREW KK IRRPUHIG 1 Q ZDUL WKBJI SRKIUDVH TX
WKH RXWFRPH RI DQ\ LQVWLWXWLRQPDL G LRIFRFMREHIN SURFHHIGWLRBRXW WKI
WKH LQVWLWXWLRQYY SURFHGXUHYV I1BHSIRUSMH DWK  IWAUK.H W HRY XOWW R D W IOHH |\
SURFHHGLQJ DQ\ FKDQJH WR WKH UHYKBROOWRKWWRRFBRG SYUHLILRDUF WR\ WKRH D U.
WLPH WKDW VXFK UHVXOWY EHFRPH WRKB OG HVKEF WM @ WK KWBHNWXOWDE R X W
EHFRPH ILQDO - 2-$ 6H[XDO ,QWH WSHSWRWRN DEOX WO ISRIHHFQXKE H WKH DFFXVHC
5HVSRQVH 3URFHGXUHYV IRU 6H[XDOVHHMDIX@WH "IDAMSRUW R ¥ RAND LYQ V RFESUH G
'RPHVWLF 9LROHQFWXPUIH RFW D BNIRFNWKEUD 8 6 DW S 6 &W DW S
'KHQ 5HSRUWLQJ WR 8QLY 5LIJKWV RI WKHNWKEXMHE PXVW EH WROG SWKH ED

>8Q DGGLWLRQ WKH UX®HGRR FIR PSFOGH
VHFWLRQRXOG KDYH DOORZHG -RKQ WF
ZKROH RI WKH 6$57 UHSRUWRR®MKH D
/IDFEN RI'D )DLU +HDULQJ UHSRUW ZDV TXRWHG GXULQJ WKH GH\
SXUSRYHLBHQFH &RGH LWHEWRRRUHYHQ\
XVH Rl VHOHFWHG DVSHFWV RI D FRQY

JLPLWHG $FFHVV WR WKH 6%$57 5sHSRURY ZULWLQJ VR DV WR FUHDWH D PLV(
VXEMHFWY DGBREUMHG RODURDO WK

-RKQ FRQWHQGV KH ZDV GHSULYHG RI D IDLU RRPULDNY ZKHQ WKW ZDY XQIDL
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WR DOORZ WKH GHWHFWLYH WR VHORMK BDQ G XFPH\OM EVHRQUM\RDBRUWLRQ
RI WKH 6$57 UHSRUW ZLWKRXW SURGXFLQJ WKH FRPSOHWH UHSRUW

-RKQYV ODFN RI DFFHVV WR WKH HQWKH HYHQMU®RI BUMWKOYWHGEGGPLQLVWI
HITHFWLYH FURVV H[DPLQDWLRQ DQHXKGRYRYME KGGLWHEIRSADMD AXR XODWLYH
SUHVHQW D GHIHQVH KHDULQJ

>®HUH WKH GHWHFWLYH WHVWLILHG™ WKIOQV RGNV B QMO W KSIKWY D&H %o § VWKW L |
6$57 UHSRUW ZDV FRQVLVWHQW ZLWXLLEQ M3 HOICGCOHIPHIWER SV L W XAGVKLP RI W
ZKHQ TXHVWLRQHG E\ -RKQ DERXW RMWXKHUSERWHWG R VHHOV WX\ B ERKIW WKH VI
WKH 6%$57 ILQGLQJ WKH GHWHFWLYHVKBLRS BEWUXDAQ RWMWWRGHIIWRKWLYHO\ FU
VFRSH Rl KHU H[SHUWLVH 7KH GHWHPFWIDYHYVEBEGDELQEFRWQWR/ WHQR¥MQ) DSSC
ZKHWKHU WKH ILQGLQJ LQ WKH 6%$57 SNERUEXARKXO® @A PAOMO/HHFGNEY HO\ DSSC
DQ\WKLQJ RWKHU WKDQ -DQHYTV DOWUKOWLROR KIQGEHWRIWPHNOWKH DJUHI
XQIDLUQHVV RI DOORZLQJ WKH GHWBEFWY ¥ HVR RV HRWAD O DHRXW WRHGLVFF
UHSRUW ZKHQ VKH KDG QRW DXW K R U0 WEH UIGPSLRUQW WK H RKGIOXYHR WP G ODFH
WKH PHGLFDO H[DPLQDWLRQ DQG ZMOHRBDOXGOWKHQ@DFR RIWHKBFPHGLFDWLF
H[SHUW RSLQLRQ RQ FDXVDWLRQ $W®RRZLRAOWKHKIGHWRFREWRLWRDQ H[SH!I
VHOHFW DQG GHVFULEH D SRUWLRQ ERW®WKRHNWHETR SWHERGHE -FRER WKRP RII
RSSRUWXQLW\ WR HIIHFWLYHO\ FKDOWH®IH I WIENY W YRIGH-b E N \RVHIBN WRX MWQ DY
GHWHUPLQH KIRHIJXLOGWIJHQWYV Rl 8QLRIHBQLWHUWMLW\ RXSDDLDROURED WK DW
&DOLIRVREDD &DO $SS WK DW S &DO 5SWU G
&DO 5SWU >XQOLNH WKLV FDVH IDLOXUH WR GLVFORVH
LQWHUYLHZ QRWHVY QRW EHIRUH WKH KHDEREP S\WWYHE &HE RERAN [$1EH WHdIWU H C
WKH VWXGHQW 3URP KDYLQJ D PHDWQMXHX®6XWssWUIWHMMHAWHSR RKQTV FOD
SUHVHQW KLV GHIHQVH @ E\ VWDWLDOURBIAERNQRZOHGJIJH DERXW
RI DQWLGHSUHVVDQW PHGLFDWLRQV K
7KH &RPPLWWHH UHOLHG RQ WKH BESFWHRPHGHBRPWLRR MIQHs ZDV WDNLQJ X
WKDW -RKQ VH[XDOO\ DVVDXOWHG -DQHDPO@JY 1 RODHNBHKE WEKMHeM 8 & H Y WF R X O
&RQGXFW &RGH ,W FRQFOXGHG W KD W MWK RXMW INGQHRZLIQ ¥ RMUKUIHR EHRDBW HPA1 G LF L
-DQHYV 3UHSRUW RI YDJLQDO DQG ROHBROOH SHR) HRWUADYDL RO JKWMWVWR GLVFR
ILQJHUV DQG RU D SHQLV ~ 7KH &RPFNWXEGHRWOERRGRKW K WMPKDVWJIV DQG WK
-RKQYV 3SWKHRU\ WKDW >-DQHYV@ DQWLGHRS @QRW DSV AR PRK®H® KRG KDY
DOFRKRO SUHFLSLWDWHG WKH LQFLIGH®WR G&¥FX QY. INGHHQFH\WRIHKEKBHOM\GH H!
ZKHQ FRPELQHG ZLWK WKH ILQGLQJIWIRY RAWKSIK\IM MooV WeHPRQ\ RU VRPH RV
H[DP " 7KH 6$57 UHSRUW ZDV FULWLFDO HYLGHQFH EXW WKH
&RPPLWWHH GLG QRW KDYH WKH UHSREGRW HRW IHUP L-RIKIY BREQVHO ZDV QR\

VKRXOG KDYH UHTXLUHG WKH GHWHRPUWHL MR BWRYLQHWXERRIEDBMWH 36W.
FRS\ RI WKH 6$57 UHSRUW WKHPVHOYHYV 7KH UROH RI WKH DWWR

OLPLWHG WR DVVLVWDQFH DQG VXSSRI
7KH &RPPLWWHH VKRXOG QRW KDYHKERGWUGRIQGFIWKHH 68BXH% 6WXGHQW ¢
HYLGHQFH ZLWKRXW JLYLQJ -RKQ WLVXBGE DQGGFRRBOMW EHHDEHEHNYW RI 8QLYFE
WR WKH UHSRWWY B6BHYHUVLW\ RI| &OROAWRBBID&DO $SS WK DW SS

&DOLIRUREDD &DO $SS WK DW S &DO 5SWWVWXGHQW QRW GHSULYHG R
&DO 5SWU>&RPPRQ ODZ UHTXLUHPHBRXQVYRI® DOQOROWUDOORZHG WR DFWLYF
KHDULQEXRGBHU &LYLO 3URFHGRH V&RRPLMWIWNHH KRZHYHU SHUPLWWHG 8&
QRW DOORZ DQ DGPLQLVWUDWLYH ERDRI @ WWRLYHO\ RO HWLBHPPMHWRO® WR
KDV QHYHU EHHQ UHYHDOHG WR WKREMHBWHRQ® 7HKHIWKXRQW MIQWVYV LV PI
HYLGHQFH WKH &RPPLWWHH FRXOG RiBHQHUDRD FRXQNE OV KM UBMODRZHG WR P
QRW D SUHSRQGHUDQFH RI HYLGHOQREMHMIMLRRNQ ZKLREDBRE® TWKIROLFLHYV

6WXGHQW &RQGXFW &RGH 7KH HUURKWURDBYW SOBHMWEGHQ@W DIFKRVH FRXQV
UHTXLUHYVY UHYHUVDO SDUWLFLSDWH LV VHW XS IRU IDLOXUH

OHJDO WUDLQLQJ DQG H[SHULHQFH W
IRUPDO HYLGHQWLDU\ REMHFWLRQV

> ?PKH &RPPLWWHH DOVR VHOHFWLYHO\
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RI HYLGHQFH WR -RKQTV GHWULPHQWQHKHV&PRRION W B N H WHKAHO REWBXOW DV
-RKQTV PRWKHU IURP RIIHULQJ WH VI PRRIQ\ KIDEYRHX W YW RHHYRBHMUEDWHG WK
HITHFWV RI 9LLEU\G EDVHG RQ D ODBNDRH @R XGHOVPWLEE G %DX@GLWK\VLFDO H
DOORZHG WKH GHWHFWLYH WR RIIHU DHOB\S HRY WIRG WKMO LRFLLGBLHRMWRQ :H T X
FDXVDWLRQ HYHQ WKRXJK VKH ZDV BFSW WDWRMB LWR M BIPSHN UW W QBKLY VWD U
KDG QRW DXWKRUHG WKH 6$57 UHSRUW
W LV LURQLF WKDW DQ LQVWLWXWLRG

> PLQDOO\ WKH &RPPLWWHH LQH[SOBPBIEQF P &RYWE U\DDGGWRYHUQPHQW |
GHFOLQH WR UHVSRQG WR -RKQfV VRHWWLRE®Y WERXVLWKHSOHFHWKDW X Q
HITHFWV Rl 9LLEU\G RQ WKH JURXQGFWKBWVXWM @D RBUWEBHLERWMHLWWHH TV
PHGLFDO LQIRUPDWLRQ ~ 7KLV GHSUEYHG L-RIKIL WY KL W KH JAKW @QHRVVHV &UH
FURVV H[DPLQH -DQH DQG LPSHGHG GHFL ®EGOX QYW MDR WSKIHH \OHFFWVHG LV JL
UHOHYDQW HYLGHQFH LQ VXSSRHWW RDGHTXDHVHOVHJHEBRQB WR WKH DFFXV
Y &ODUHPRQW OF.HQQD &RDOMKSS WKRFHVV LQ WKH KHDULQJ KHUH SUHF(

&DO 5SWHZKHQ D GLVFLSWKBIXUWQHVVHVY FUHGLELOLW\ ,Q WK
GHWHUPLQDWLRQ WXUQV RQ WKH -FR®@SOFHLYMG ZLWRWKHPULQJ
FUHGLELOLW\ WKH DFFXVHG VWXGHQW LV HQWLWOHG WR D SURFHVV E\
ZKLFK WKH FRPSODLQDQW DRQWZHUV,®LOLIKWVRMLRRV@ RQFOXVLRQ LW LV
5HIJHQWV RI 8QLYHUVIX\®UBSDID ®E SR WERKQTV UHPDLQLQJ FRQWHQWLRQ FRQF
DW S &DO 5SH¥HUHG -RKQ FRXBGLGRWFH
SUHVHQW HYLGHQFH RI WKH VLGH HIIHFWV RI 9LLEU\G WKURXJK KLV
PRWKHUfV WHVWLPRQ\ DQG -DQH ZDV QRW UHTXLUHG WR DQVZHU
KLV TXHVWLRQV

7KH &RPPLWWHHIV UHIXVDO WR KHDUS3RRQYIYIHYLGHQFH RI WKH

CHVRULEHG B\ HHZLWOHVY ROH 2D F;W%fﬁﬁ?%w%q Y.%g ¢ boc wkH
WKHRU\ WKDW -DQH ZDV H[SHULHQF H/BLQ L g’ |h§%
'%%%o DEPLOLV

HFWLRQV W
FRQVXPLQJ DOFRKRO ZKLOH WDNLQJ WLYH PDQGDWH

:LWKRXW KHDULQJ DOO RI -RKQYY HYLGHQFH WKH &RPPLWWHH
UHMHFWHG -RKQTV GHIHQVH FRQFOXGLQJ WKDW -DQHYYVY DOOHJDWLRQV
ZHUH FRUURERUDWHG IEQGLIOH ER\WIKHD 6$57

UHSRUW 7KXV WKH HUURU LQ H[FOX@.LQ;]Q-Rﬁ@@‘{;#dﬂ:@@@){:@UWGWKH
VLGH HIIHFWV RI 9LLEU\G ZDV FRPSRXQGHG E\ DGPLWWLQJ RQO\

D SRUWLRQ RI WKH 6%$57 UHSRUW $00 &LWDWLRQV

> PKH &RPPLWWHH UHDFKHG D VLXIDOLEDYQWVKLQGLQE&DO 5SWU G
EDVHG RQ QRWKLQJ PRUH WKDQ VSHFXODWIDROQ 'DHIOCOHR S WE6HHOYLHYHG
-RKQ VXIIHUHG URMDURIDRHE GEWODDAN. VRUGHU
FDXVHV WUHPRUV LW FRQFOXGHG *WKH FRQGLWLRQ ZRXOG QRW

&}IEVIE
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No person in the United States shall

U.S. Department of Health, Edu
cation and Welfare and now the
U.S. Department of Education.
The regulations provide that each

recipient institution must operate

on the basis of sex, be excluded froH% education program or activity

participation in, be denied the bene ts

in a nondiscriminatory manner

of, or be subjected to discriminationg.oq of giscrimination based on sex,

under any education program or ac
tivity receiving Federal nancial as
sistance.
— Title IX of the 1972 Education
Amendments (20 U.S.C. Sections
1681-1688)

022 marks the 50th Anniver
22ary of Title IX, a ground
reaking federal law that has

signi cantly expanded educational
opportunities for women and girls
in education and in every facet of

society.

Title IX had its genesis during the

including sexual orientation and
gender identity. Some key obliga-
tions include: self-evaluation; des
ignation of responsible individual
and adoption of grievance pre
cedure; dissemination of policy;
counseling; nancial assistance;
health and insurance benets
and services; athletics; housing;
comparable facilities; access to
course offerings; recruitment, ad
missions, and counseling; nancial
assistance; athletics;

PERSPECTIVE

to educational programs. Elite col education, health sciences, public
leges and universities set quotas administration and services, and
for the admission of women or social and behavioral sciences.
prohibited them from attending Women still lag behind in many
altogether. Once admitted to STEM elds, in which men earn

schools, women had less accessabout three-fourths of master’s
to scholarships; were excluded degrees (72.2%) and doctoral de
from “male” programs, such as grees (75.1%) in engineering, and
medicine and law; and faced more two-thirds (64.5%) of master's de

restrictive rules, such as early cur
fews, than their male peers. Dis
crimination extended beyond stu
dents. Women faculty were more
frequently denied tenure than
their male counterparts, required
to take pregnancy and maternity
leaves, or prohibited from entering
faculty clubs. In part as a result of

grees and three-fourths (74.2%) of
doctoral degrees in mathematics
and computer sciences.

Sports

The growth of women’s and girls’
interscholastic and intercollegiate
sports has been one of the most
effective results of Title IX. The

these inequalities, in 1970 only 8%availability of more athletic schot

of women age 19 and older were

harassment, which encompasses with 14% of men.

sexual assault and other forms

After Title IX, women’s partic-

arships for women has opened

sex-basedcollege graduates as compared up a previously nonexistent op

portunities for female athletes.

summer of 1970, when Congress of sexual violence; treatment of
focused on sex bias in education at pregnant and parenting students;
a set of hearings on discrimination treatment of LGBTQI+ students;
against women before a House discipline; single-sex education;
Education Subcommittee chaired and employment. Further, no

by Rep. Edith Green (Ore.). A
year later, noting the link between
educational discrimination and
employment opportunities, Sen.
Birch Bayh (Ind.) introduced an
education amendment to combat
“the continuation of corrosive and
unjusti ed discrimination against
women in the American educational
system.”

Today, Title IX applies to virtually
all school districts, colleges and
universities as recipients of federal
grants, contracts or loans. Recipients
include approximately 17,600 local
school districts, over 5,000 post
secondary institutions, charter
schools, for-pro t schooals, libraries,

recipient or other person may in
timidate, threaten, coerce, or dis
criminate against any individual
for the purpose of interfering with
any right or privilege secured by
Title IX or its implementing regu-
lations, or because the individual
has made a report or complaint,
testi ed, assisted, or participated
or refused to participate in a pre
ceeding under Title IX.

The law is enforced by the De
partment of Education’s Of ce for
Civil Rights. In addition to the risk
of losing federal funds, the U.S. Su
preme Court has interpreted that
individuals also have an implied
private right of action under Title

ipation in higher education has
reached or even exceeded parity Phyllis W. Chengis a mediator at

in many areas. Women'’s full-time ADR Services, Inc. She was once Title
enrollment grew from two- fths 1X Coordinator of the Los Angeles

in 1972 to more than half (59.2%) 8QLAHG 6FKRRO 'LVWUI
in 2020, according to the National the enactment of California’s version
Student Clearinghouse. Women now Of the Title IX law, wrote her doctoral
earn the majority of bachelor’s, dissertation on Title IX and similar

master’s and doctoral degrees.

As to professional schools, re
call that neither Justices Sandra
Day O’'Connor nor Ruth Bader
Ginsberg were offered a law rm
job after graduating at the top of
their law school classes. Because
of Title IX, women now outnumber
men in law schools (54.9%), com
prise nearly half (42%) of California
lawyers, and represent more than
one-third (38%) of judicial of cers.
Similarly, women students are now
in the majority in medical schools

state laws, and has investigated,
mediated and settled numerous
cases involving sex discrimination
in educational institutions

museums, vocational rehabilitation 1X. Franklin v. Gwinnett County
agencies and education agencies Public Schools503 U.S. 60 (1992).
of 50 states, the District of Colum
bia, and U.S. territories. Higher Education

Title IX is interpreted through Before Title IX, women were often
detailed regulations of the former excluded from or had limited access

(53.5%) and dental schools (52.6%)
and are nearly half (41.2%) of busi
ness schools.

However, most graduate degrees
and certi cates awarded to women
continue to be concentrated in the
more traditional female elds of



Although still behind their male being the most gender-balanced If a school knows or reasonably the school of its duty under Title
counterparts, female sports now Summer Games in history, Tokyo should know about sexual ha IX to resolve complaints promptly
comprise 36% of intercollegiate 2020 will see full gender represen rassment or sexual violence that and equitably.

athletic operating dollars, 42% of tation across all 206 teams. creates a hostile environment, the  In response, many educational
college athletic scholarship dollars, school must take immediate action institutions have developed inves
and 32% of athletic team recruit Sexual Harassment to eliminate the sexual harassment tigative and hearing procedures
ment spending. In 1986, Cornell University sur or sexual violence, prevent its re that protect victims who le sexual

Since Title IX, U.S. women have veyed women students and found currence, and address its effects. harassment or assault complaints.
competed and won gold, silver and that 78% had experienced sexist < Even if a student or his or However, students against whom
bronze medals in the Olympics comments. That same year, a Mas her parent does not want to le a Title IX complaints have been
Games. The number of women sachusetts Institute of Technology complaint or does not request that lodged have sometimes success
competing at the Olympics has study found that 92% of women the school take any action on the fully challenged the lack of due
increased signi cantly from 34 per students had experienced unwant student’s behalf, if a school knows process in these administrative
cent of the total at Atlanta 1996 to ed sexual attention. In 1980, a or reasonably should know about proceedings.
an expected new record of 48.8%University of Rhode Island study possible sexual harassment or
at Tokyo 2020, and a commitment found that 70% of women students sexual violence, it must promptly Conclusion
to reach full gender equality for reported being sexually insulted. investigate to determine what oe Title IX has evolved and matured
the Olympic Games Paris 2024. In As a result of these concerns, the curred and then take appropriate over a half century. The law has
October 2018, the Youth Olympic Of ce for Civil Rights issued regu- steps to resolve the situation. thrown open previously closed
Games Buenos Aires 2018 were lations and guidance requiring that: ~ * A criminal investigation into doors for women and girls in our
the rst fully gender-balanced A school has a responsibility allegations of sexual harassment educational institutions. It promises
Olympic event ever. In addition to to respond promptly and effectively. or sexual violence does not relieve to be as expansive going forward.
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