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All persons within the 
jurisdiction of this state 
are free and equal, and no 
matter what their sex, race, 
color, religion, ancestry, 
national origin, disability, 
medical condition, genetic 
i n for m a t i on ,  m a r i t a l 
status, sexual orientation, 
c i t i z e n s h i p ,  p r i m a r y 
language, or immigration 
status are entitled to the full 
and equal accommodations, 

adva nt a ges ,  fac i l i t ie s , 
privileges, or services in all 
business establishments of 
every kind whatsoever.1

The Unruh Civil Rights Act,2 
enacted in 19593 and named for its 
author,  Jesse M. Unruh,4 regulates 
equal accommodations for all types 
of business establishments. This year, 
the Unruh Act celebrates its 60th 
anniversary.5 This article discusses 
the historical context, current 
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application, and future developments 
regarding this preeminent civil 
rights law.

LEGISLATIVE HISTORY

Predecessor Act
California has long barred 

d i s c r i m i n a t i o n  i n  p u b l i c 
accommodations. Early common 
law decisions created a duty to serve 
all customers on reasonable terms 
without discrimination.6 In 1897, 
the California Legislature enacted 
these common law doctrines into the 
statutory predecessor of the present 
Unruh Civil Rights Act.7 The 1897 
act, codified as California Civil 
Code8 section 51, provided “[t]hat all 
citizens within the jurisdiction of this 
State shall be entitled to the full and 
equal accommodations, advantages, 
faci l it ies, privi leges of inns, 
restaurants, hotels, eating-houses, 
barber-shops, bath-houses, theaters, 
skating-rinks, and all other places of 
public accommodation or amusement, 
subject only to the conditions and 
limitations established by law and 
applicable alike to all citizens.”9

A 1905 amendment added section 
52 to provide remedies for violations 
of section 51.10

A 1919 amendment broadened the 
act to encompass public conveyances.11

In 1923, the California Legislature 
extended section 51 coverage to 
“places where ice cream or soft drinks 
of any kind are sold for consumption 
on the premises.”12 In addition, 
section 52 was amended to provide 
that anyone who denied customers of 
such rights was liable for damages.13 
Thus, up to this time, section 51 
had focused on places of public 
accommodations rather than any 
enumerated bases of discrimination.

Unruh Civil Rights Act
In 1959, the modern Unruh Civil 

Rights Act was enacted, substantially 
expanding section 51 for the first time 
to prohibit public accommodations on 

enumerated bases of discrimination.14 
The impetus for the Unruh Act was the 
Legislature’s concern that California 
Courts of Appeal had narrowly defined 
the kinds of businesses that afforded 
public accommodation and had 
improperly curtailed the scope of the 
public accommodations provisions.15 
As a result, in enacting the Unruh Act, 
the Legislature modified the mandate 
that “All citizens  .  .  . are entitled to 
the full and equal accommodations” 
by broadening its scope and intent so 
that it read thereafter: “All citizens . . . 
are free and equal, and no matter what 
their race, color, religion, ancestry, or 
national origin are entitled to the full 
and equal accommodations . . . in all 
business establishments of every kind 
whatsoever.”16

Thereafter, the Unruh Act 
became and continues to be a robust 
civil rights law. Later amendments 
fur ther enlarged the state’s 
preeminent anti-discrimination law.17 
Today, the Unruh Act more broadly 
prohibits discrimination against “all 
persons within the jurisdiction of 
California” on the bases of “sex, race, 
color, religion, ancestry, national 
origin, disability, medical condition, 
genetic information, marital status, 
sexual orientation, citizenship, 
primary language, or immigration 
status.”18 In addition, California 

case law has liberally construed the 
act, finding that the Unruh Act’s 
“identification of particular bases 
of discrimination  .  .  . is illustrative 
rather than restrictive.”19 Accordingly, 
the California Supreme Court has 
held that the Unruh Act’s “language 
and its history compel the conclusion 
that the Legislature intended to 
prohibit all arbitrary discrimination 
by business establishments.”20

Important to employment 
attorneys, the California Supreme 
Court has expressly held that 
employment discrimination claims 
are excluded from the Unruh 
Act’s protection.21 The court has 
explained this exclusion by noting 
that the Unruh Act was designed to 
prohibit discrimination by business 
establishments “in the course of 
furnishing goods, services, or 
facilities” to its “clients, patrons, or 
customers,” but does not extend to 
claims for employment discrimination 
because other California statutes are 
specifically tailored to provide relief 
for such conduct. The court pointed 
most notably to the Fair Employment 
and Practices Act (FEPA),22 which was 
passed by the California Legislature 
in the very same session as the 
Unruh Act.23 Nonetheless, attorneys 
and their clients that are business 

California has long barred discrimination 
in public accommodations. Early common 

law decisions created a duty to serve all 
customers on reasonable terms without 
discrimination. In 1897, the California 
Legislature enacted these common law 
doctrines into the statutory predecessor 
of the present Unruh Civil Rights Act.
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establishments are bound by the same 
public accommodations rules under 
the Unruh Act.

CURRENT APPLICATION24

Unruh Claim Elements
An Unruh Act plaintiff must 

establish the following elements:

1. T h at  t he  d e fe nd a nt 
denied, aided or incited, 
discriminated or made a 
distinction that denied full 
and equal accommodations, 
adva nt a ges ,  fac i l i t ie s , 
priv i leges, or ser v ices 
to plaintiff;

2. That a substantial motivating 
reason for the defendant’s 
conduct was the defendant’s 
perception of the plaintiff ’s 
protected basis under 
the Unruh Act; or that 
the protected basis of a 
person whom the plaintiff 
was associated with was a 
substantial motivating reason 
for the defendant’s conduct;

3. That the plaintif f was 
harmed; and

4. That the defendant’s conduct 
was a substantial factor in 
causing the plaintiff ’s harm.25

Intentional Discrimination
The Unruh Act requires a showing 

of intentional discrimination, unless 
the claim is also for a violation of 
the Americans with Disabilities 
Act (ADA).26 This exception applies 
because the Unruh Act and Disabled 
Persons Act (DPA)27 incorporate ADA 
standards, and thus a violation of the 
ADA also constitutes a violation of 
both the Unruh Act and the DPA.28 
Otherwise, a plaintiff must plead 
and prove a case of intentional 
discrimination to recover under the 
Unruh Act.29

The Unruh Act further makes 
void all provisions in a written 
instrument relating to real property 
that purport to forbid or restrict 

conveyance, encumbrance, leasing, 
or mortgaging of the property 
to any person due to that person 
having characteristics within the 
prohibited classifications.30

Standing
To establish standing for damages 

under the Unruh Act, parties must 
show that they were in fact denied 
equal access.31 Where there is 
no direct evidence of intentional 
discrimination, statistical evidence 
can be probative in showing that 
alleged discriminatory conduct has a 
discriminatory effect.32 In the absence 
of direct evidence of intentional 
discrimination, courts will also use 
the McDonnell Douglas Corp. v. Green 
burden-shifting test33 for an Unruh 
Act claim, to determine whether 
there is sufficient circumstantial 
evidence to warrant a finding of 
intentional discrimination.34

A plaintiff need not prove 
that s/he belongs to one of the 
classes protected by the Unruh Act 
(enumerated or unenumerated). 
Rather, a plaintiff need only prove 
that the defendant perceived that 
the plaintiff belonged to such a 
class, or perceived that the plaintiff 
associated with others who belonged 
to such class.35

Under limited circumstances, 
the Unruh Act also covers categories 
not enumerated in the statute.36 Any 
unenumerated claim, however, must 
be based on a personal characteristic 
similar to those listed in the statute. 
In addition, the court must consider 
whether the alleged discrimination 
was justified by a legitimate business 
reason, and the consequences of 
allowing the claim to proceed 
must be taken into account.37 “In 
addition to the particular forms of 
discrimination specifically outlawed 
by the Unruh Act, courts have held 
the Act ‘prohibit[s] discrimination 
based on several classifications 
which a re  not  speci f ica l ly 
enumerated in the statute.’ These 
judicially recognized classifications 

include: unconventional dress or 
physical appearance, families with 
children, homosexuality (explicitly 
incorporated as “sexual orientation 
in 2005), and persons under 18.”38

Business Establishment
The issue of whether the 

defendant is a business establishment 
is for the judge to decide.39 The 
California Supreme Court has 
broadly interpreted “business” under 
the Unruh Act to embrace “calling, 
occupation, or trade, engaged in for 
the purpose of making a livelihood 
or gain.” The court has interpreted 
“establishment” to include “not only 
a fixed location, such as the ‘place 
where one is permanently fixed 
for residence or business,’ but also 
a permanent ‘commercial force or 
organization’ or ‘a permanent settled 
position, (as in life or business).’”40 

As noted above, historically 
business establishments under section 
51 have included “inns, restaurants, 
hotels, eating-houses, barber-shops, 
bath-houses, theaters, skating-
rinks, and all other places of public 
accommodation or amusement,”41 
including non-profit organizations 
that have a business purpose or 
are a public accommodation, 
hospitals, public agencies, and 
retail establishments.42

Selected Examples of 
Prohibited Discrimination

• Race Discrimination by 
Bank: A bank’s refusal to 
allow an African-American 
investment adv isor to 
accompany his cl ients 
to the bank violated the 
Unruh Act.43

• S e x u a l  O r i e n t a t i o n 
Discrimination by Country 
Club: The claim of a lesbian 
couple, registered as domestic 
partners under the Domestic 
Partner Act, that a country 
club’s refusal to extend 
to them certain benefits 
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it extended to married 
members of the club, such as 
golfing privileges, constituted 
marital status discrimination, 
and was cognizable under the 
Unruh Civil Rights Act.44

• Transgender Discrimination 
by Hospital: The mother of a 
deceased transgender son had 
standing to bring an Unruh 
Act claim for the hospital’s 
alleged gender discrimination 
against her son. 45

• Disability Discrimination 
in Standardized Testing: 
An administrator of the 
Law School Admission 
Test violated the Unruh 
Act by failing to reasonably 
accommodate test takers 
with disabilities and flagging 
their scores.46

• Associational Discrimination 
by Housing Provider: 
Discrimination by a mobile 
home park against persons on 
account of their association 
with African Americans is 
actionable under the Act.47

• Arbitrary Discrimination 
by Shopping Center: A 
business could not under the 
Unruh Act arbitrarily exclude 
a would-be customer from 
its premises based on his 
association with a friend who 
wore long hair and dressed in 
an unconventional manner.48

Not Actionable
Courts have found certain types 

of discrimination “reasonable” rather 
than “arbitrary,” hence not actionable 
under the Unruh Act. These include: 
minimum income levels to qualify 
for housing; security-based dress 
regulations, such as a “no colors” 
rule, or banning clothes with a 
motorcycle club affiliation;49 non-
smokers;50 ex-felons;51 individuals 
who recently lost jobs or pay;52 real 
estate speculators,53 and customers 
who damage property, injure others 
or disrupt a business.54

Unruh Claim Defenses55

• N o  E x h a u s t i o n  o f 
Administrative Remedies

Unlike the employment 
provisions under the FEHA, 
which require the timely 
exhaustion of administrative 
remedies,56 nothing in the 
Unruh Civil Rights Act 
requires the aggrieved 
party to file a complaint 
with the DFEH before 
filing a lawsuit.57 However, 
any person claiming to be 
aggrieved by an alleged 
unlawful practice violating 
the Unruh Act or DPA may 
file a verified complaint with 
the DFEH for investigation, 
mediation, and prosecution.58

• Government Tort Claims Act

Nonetheless, for government 
defendants, consistent with 
the general rule on public 
entity litigation, “[t]he Tort 
Claims Act requires that any 
civil complaint for money or 
damages first be presented to 
and rejected by the pertinent 
public entity.”59

• Legitimate Business Interest

California appellate cases 
have recog nized t hat 
legitimate business interests 
may justify l imitations 
on consumer access to 
public accommodations.60

• Unreasonable Modification

Under Title III of the ADA, 
the failure to accommodate 
or make modif ications 
do e s  not  c on s t i t ut e 
discrimination when the 
entity “can demonstrate that 
making such modifications 
wou ld  f u nd a ment a l ly 
alter the nature of such 

goods, services, facilities, 
privileges, advantages, or 
accommodations.”61

The Supreme Court has clarified 
that the ADA contemplates three 
inquiries: (1) whether the requested 
modification is “reasonable;” (2) 
whether it is “necessary” for the 
disabled individual; and (3) whether 
it would “fundamentally alter the 
nature of” the goods, services, etc.62 
These factors are for the defendant 
to plead and prove as an affirmative 
defense. See the burdens of proof 
discussion below.

A plaintiff seeking the removal 
of architectural barriers under 
Title III of the ADA, which forbids 
discrimination in the construction 
of places of public accommodation, 
bears the initial burden of production 
to present evidence that a suggested 
method of barrier removal is readily 
achievable under the circumstances; 
if the plaintiff does so, the defendant 
then bears ultimate burden of 
persuasion on the aff irmative 
defense that the barrier removal 
is not readily achievable.63 Thus, 
once the plaintiff has shown that 
the accommodation s/he needs is 
“reasonable,” the burden shifts to 
the defendant/employer to provide 
case-specific evidence proving that 
providing an accommodation would 
cause an undue hardship in the 
particular circumstances.64

a. Undue burden.  Undue 
burden is def ined as 
“s ig n i f ic a nt  d i f f icu lt y 
or expense.” Among the 
factors to be considered 
in determining whether 
an action would result 
in an undue burden are 
the following:

1. The nature and cost of 
the action;

2. The overall financial 
resources of the site 
or sites involved; the 
number of persons 
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employed at the site; the 
effect on expenses and 
resources; legitimate 
sa fety requirements 
necessar y for sa fe 
operation, including 
c r i m e  p r e v e n t i o n 
measures; or any other 
impact of the action on 
the operation of the site;

3. T h e  g e o g r a p h i c 
separateness, and the 
administrative or fiscal 
relationship of the site 
or sites in question to 
any parent corporation 
or entity;

4. If applicable, the overall 
financial resources of any 
parent corporation or 
entity; the overall size of 
the parent corporation or 
entity with respect to the 
number of its employees; 
the number, type, and 
location of its facilities; 
and

5. If applicable, the type of 
operation or operations 
of any parent corporation 
or entity, including the 
composition, structure, 
and functions of the 
workforce of the parent 
corporation or entity.65

b. Readily achievable. When 
a public accommodation 
can demonstrate that the 
removal of barriers is not 
readi ly achievable, the 

public accommodation must 
make its goods and services 
available through alternative 
methods, if such methods 
are readily achievable. The 
factors for determining 
whether removal of barriers 
are readily achievable are 
the same as those for undue 
hardship above.66

• First Amendment

The Unruh Act “does not 
aim at the suppression of 
speech, does not distinguish 
between prohibited and 
permitted activity on the 
basis of viewpoint, and does 
not license enforcement 
authorities to administer 
the statute on the basis 
of such constitutionally 
impermissible criteria.”67 
Whether or not an entity is 
a public accommodation or 
business establishment is a 
potential defense in cases 
in which the Unruh Act 
impacts First Amendment 
freedom of religion and 
association rights.

• Construction Defect Defenses

Special defenses can be 
applied to Unruh Act 
construction defect claims. 
California law provides 
for mandatory alternative 
dispute resolut ion for 
civil “construction-related 

a c c e s s ib i l i t y  c l a i m s .” 
Specif ica l ly, i f a civ i l 
action alleging physical 
inaccessibility from non-
compliance with technical 
standards is brought against 
a public accommodation 
pursuant to the Unruh Act 
or the DPA, the attorney 
filing the complaint must 
notify the defendant of 
possible eligibility for a stay 
and an early evaluation 
conference upon service of 
the summons.68 A public 
accommodation will be 
eligible for a stay and early 
eva luat ion con ference 
if it “meets applicable 
s t a n d a r d s ,”  m e a n i n g 
the property has been 
inspected and determined 
to be compliant with all 
appl icable accessibi l it y 
standards.69 Alternatively, if 
the public accommodation 
has been inspected and is 
pending a determination 
that it meets all applicable 
accessibility standards, it is 
still eligible for a stay and 
early evaluation conference 
on the construction-related 
accessibility claim.70 In either 
case, the relevant inspection 
must be completed by 
a  C a l i for n i a  Ac c e s s 
Specialist (CASp), meaning 
a person who has been 
state certified to conduct 
accessibility inspections.71

The impetus for the Unruh Act was the Legislature’s concern that 
California Courts of Appeal had narrowly defined the kinds of 

businesses that afforded public accommodation and had improperly 
curtailed the scope of the public accommodations provisions.



6 California Labor & Employment Law Review Volume 33, No. 6

“Demand for money” pre-
litigation letters are prohibited, and 
attorneys who violate the prohibition 
can be disciplined.72 In addition, a 
demand letter alleging a construction-
related accessibility claim for 
“prelitigation settlement negotiations” 
must state facts sufficient to allow a 
reasonable person to identify the 
basis of the violation(s) supporting 
the claim, including certain specific 
requirements, and a copy of the 
letter must be sent to the California 
Commission on Disability Access.73

T he  compla i nt  a l leg i ng 
construction-related accessibility 
claims must be verified under 
penalty of perjury by the plaintiff 
or be subject to a motion to strike.74 
The attorney filing the complaint 
must further include a statutory 
notice to the defendant.75 In addition, 
an attorney who sends or serves a 
complaint and summons must also 
send a copy of the complaint to the 
California Commission on Disability 
Access within five business days.76 
Moreover, “high frequency litigants,” 
defined as a plaintiff or attorney who 
has filed 10 or more construction-
related complaints within the past 12 
months, are responsible for a $1,000 
supplemental high-frequency litigant 
filing fee.77

Although statutory damages of 
$4,000 may be assessed based on each 
particular occasion that the plaintiff 
was denied full and equal access,78 
defendant’s liability is reduced: (1) to 
a minimum of $1,000 for each offense 
if all construction-related violations 
were corrected within 60 days of 
being served with the complaint;79 
(2) to a minimum of $2,000 for each 
offense if the all construction-related 
violations were corrected within 
30 days of being served with the 
complaint, and if defendant is a small 
business that has employed 25 or 
fewer employees;80 (3) and no liability 
if defendant employed 50 or fewer 
employees within the past three years, 
the alleged violation had already been 
inspected by a CASp, if the inspection 

predated the claim, and defendant 
had corrected the violations within 
120 days of the inspection.81

• Releases and Waivers

The Unruh Act provides 
e x t e n s i v e  s t a t u t o r y 
protections regarding releases 
and waivers, including 
a waiver for mandatory 
arbitration agreements.82 
These special protections 
may face the possibility of 
preemption by the Federal 
Arbitration Act.83

• Remedies

Remedies for violations 
of the Unruh Act include 
statutory damages, out-of-
pocket expenses, cease-and-
desist orders, damages for 
emotional distress, punitive 
damages, and attorney fees 
and costs.84

Civil Code § 52 is the enforcement 
mechanism for the Unruh Act, and 
provides remedies for violations of 
that statute.85 Section 52(a) provides 
that “[w]hoever denies, aids or incites 
a denial, or makes any discrimination 
or distinction contrary to Section 51, 
51.5, or 51.6, is liable for each and every 
offense for the actual damages, and 
any amount that may be determined 
by a jury, or a court sitting without a 
jury, up to a maximum of three times 
the amount of actual damage but in no 
case less than four thousand dollars 
($4,000), and any attorney’s fees that 
may be determined by the court in 
addition thereto, suffered by any 
person denied the rights provided in 
Section 51, 51.5, or 51.6.”86

Under the Unruh Act, statutory 
damages are not available on a daily 
basis from the date a disabled plaintiff 
first encounters a barrier to a place 
of public accommodation until that 
barrier is remedied; rather a plaintiff 
must be denied full and equal 
access on a particular occasion.87 

The Ninth Circuit has extended the 
right to recover under the Unruh 
Act to each incident of deterrence, 
meaning a disabled plaintiff can 
recover the statutory minimum each 
time a defendant’s noncompliance 
with the ADA or the Unruh Act 
deterred the plaintiff from visiting a 
particular establishment.88

Some courts have determined 
that the provision for treble damages 
in the Unruh Act is punitive in nature; 
therefore, governmental entities 
are arguably immune.89 Election of 
damages is also required under the 
Unruh Act or Disabled Persons Act.90

FUTURE DEVELOPMENTS

The Unruh Act is on the cusp 
of defining public accommodations 
for business establishments’ Internet 
websites. Two recent cases announce 
this new development.

First, in White v. Square, Inc., 
a bankruptcy attorney brought a 
class action against an electronic 
payments processor, alleging the 
service agreement, which required 
users to certify they would not 
accept payments in connection with 
“bankruptcy attorneys or collection 
agencies engaged in the collection 
of debt,” discriminated against 
bankruptcy attorneys in violation of 
the Unruh Act.91 The Ninth Circuit 
certified the following question 
to the California Supreme Court: 
Does a plaintiff have standing to 
bring a claim under the Unruh Civil 
Rights Act when the plaintiff visits a 
business’s website with the intent of 
using its services, encounters terms 
and conditions that allegedly deny the 
plaintiff full and equal access to its 
services, and then leaves the website 
without entering into an agreement 
with the service provider?92

In response, the California 
Supreme Court recently held in White 
v. Square, Inc. that “a person who 
visits a business’s website with intent 
to use its services and encounters 
terms or conditions that exclude the 
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person from full and equal access 
to its services has standing under 
the Unruh Civil Rights Act, with 
no further requirement that the 
person enter into an agreement or 
transaction with the business.”93 In 
its decision, the court ruled on the 
issue of standing, but did not decide 
on the issues of discrimination on the 
basis of occupation or on plaintiff ’s 
adequacy as a representative for a class 
of bankruptcy attorneys excluded 
from Square’s services.94

Second, in Thurston v. Midvale 
Corporation, a blind user of the 
restaurant’s website brought an action 
against the restaurant owner, alleging 
that the website was inaccessible to 
the user with screen reader software, 
in violation of the Unruh Act and the 
federal ADA.95 The court of appeal 
held that the plaintiff had standing 
to obtain an injunction.96 The court 
further held that including websites 
connected to a physical place of public 
accommodation is not only consistent 
with the plain language of Title III of 
the ADA, but it is also consistent with 
Congress’s mandate that the ADA 
keep pace with changing technology 
to effectuate the intent of the statute.

Because a violation of the ADA 
is a violation of the Unruh Act,97 
defining the parameters of full and 
equal accommodations on Internet 
websites and other electronic forums 
(i.e., apps on smartphones) will likely 
be in the Unruh Act’s future.

CONCLUSION

The Unruh Act has significantly 
shaped public accommodations in 
California for 60 years. Its impact 
promises to be as expansive going 
forward. 
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