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{BEST OF ABA SECTIONS}  DISPUTE RESOLUTION

us or accurately recall all that was 
said during a mediation gives us 
considerable comfort. But what 
happens to that comfort if we are 
called on to mediate a series of dis-
putes against the same employer, 
prompted by multiple claimants 
who allege that the company’s 
powerful leaders have repeatedly 

taken sexual advantage of the 
young women who work for 
them? Is the duty of confidential-
ity stronger than the public’s right 
to know about ongoing sex harass-
ment in the workplace?

If the parties expressly agree that 
their settlement is not confidential, 
the mediator will still be protected 
from testifying about the negotia-
tions leading up to the settlement 
under confidentiality statutes in 
the underlying action, but may be 
called to testify about the settle-
ment terms in the action or in other 
unrelated actions, including crimi-
nal charges. Are the statutes that so 
carefully protect the confidential-
ity of the mediation process now 
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W
e have now gone 
far beyond the “he 
said, she said” con-
troversy in sexual 
harassment cases. 

Today, victims of sexual harass-
ment and misconduct are filing 
lawsuits, demanding compensa-
tion, and publicly sharing details 
of the abuses. As the number of 
allegations swells, mediators are 
increasingly being called on to help 
parties settle these disputes before 
lawsuits go to trial. This may be 
encouraging for mediators and for 
the field, but it raises new practice 
questions and causes tension for 
mediators who must grapple with 
employers’ desire to settle these 
claims confidentially and the pub-
lic’s demand for transparency and 
accountability.

Some of the new key questions. 
One of the key principles of medi-
ation is that the participants should 
feel free to communicate intimate, 
personal, and yet-unproven details 
that underlie their claims. Under 
many state statutes and court rules, 
anything said or any admission 
made for the purpose of, in the 
course of, or pursuant to a medi-
ation is protected from discovery 
and admissibility as evidence.

As mediators, knowing that 
we will never be called on to take 
sides in a dispute that came before 

IS THE VALUE OF 
CONFIDENTIALITY 
STRONGER THAN 

THE PUBLIC’S 
RIGHT TO KNOW?

overridden by the interests of the 
public or other potential victims?

The purpose of offering confi-
dentiality is to provide a safe place 
in which disputants may air their 
grievances and resolve their differ-
ences without a judge, a jury, or the 
public listening in. Is this fair, just, 
and right in the context of sexual 
harassment cases?

Confidentiality: One of 
mediation’s basic principles. In 
employment disputes, both sides 
typically agree to include a confi-
dentiality clause in the settlement 
agreement. While those who favor 
prohibiting non-disclosure clauses 
in sexual harassment settlements 
see a strong value in exposing abus-
ers so that other potential victims 
will be aware of the claims, often 
there is value in keeping the claims 
private from both the victim’s and 
the perpetrator’s point of view.

These claims can be deeply 
embarrassing, hurting the reputa-
tion of both the wrongdoer and, 
in some cases, the victim, within 
her current or future employment. 
Claims of sexual harassment have 
the potential of damaging mar-
riages and other relationships, 
especially if they have not been 
revealed before the claim is made. 
They can result in loss of employ-
ment and even criminal charges.

There is good reason to keep the 
salacious details involved in many 
sexual harassment cases out of the 
public eye. Yet, by doing so, the 
process of mediation can become a 
legal way to “hush” the victims, to 
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keep them from disclosing the facts 
or outcome to potential claimants, 
other victims, or even citizens who 
may be interested in knowing about 
this conduct by public figures.

Employers and employees have 
effectively used confidentiality 
clauses as part of the settlement 
of employment-related disputes 
arising out of allegations of sexual 
harassment. Yet the combination of 
a new tax law and the societal pres-
sure to expose the misconduct may 
confound that process.

A new tax law. Until the end of 
2017, federal tax law allowed busi-
nesses and employees to claim a 
business expense deduction for 
litigation arising out of claims of 
sexual harassment if the settlement 
of those claims was kept confiden-
tial. But federal tax legislation filed 
in 2017 disallowed this deduc-
tion. Any payment on account of 
alleged sexual harassment or abuse 
may not be deducted as a business 
expense if it is subject to a confi-
dentiality provision. If the parties 
expressly hold that their agree-
ment is confidential, the employer 
cannot deduct the payment as an 
ordinary business expense and the 
claimant may not deduct her attor-
ney fees as an expense.

Voluntariness and informed 
decision making. Mediation is, at 
its core, a voluntary process. Medi-
ators usually do not interfere with 
the bargain the parties strike, even 
when we believe it may not be in 
one side’s best interest. Mediation 
is designed to give parties the right 
to make their own decisions and 
get all the information they need 
to make well-informed choices.

But informed decision making 
has limits: When a mediator uses 
private caucuses, this essentially 
guarantees an imperfect or incom-
plete exchange of information, as 
the mediator will not reveal all of 
what either side says or believes 

to the other.
If sexual harassment or abuse 

cases are uniquely carved out as 
an exception to the general confi-
dentiality protections afforded in 
mediation, the parties may be less 
willing to disclose the underlying 
interests or motivations toward 
settlement. In other words, they 
may not be making a decision out 
of their own free will, but rather 
the optics of how the settlement 
will appear in the public eye.

Options to consider. When 
both sides want the settlement to be 
confidential, mediators and parties 
still have several good options to 
consider in the course of the nego-
tiations. The parties can explicitly 
allocate a reasonable amount of the 
damages to claims arising out of 
sexual harassment, leaving the bal-
ance of the payment of damages for 
other claims not related to sexual 
harassment. Those damages can be 
characterized as “non-confidential” 
and therefore can still be deducted 
for tax purposes.

Alternatively, the parties can 
negotiate the terms of the con-
fidentiality allowing disclosure 
for some purposes and reflect 
that in their agreement so that 
it does not rise to the level of a 

“non-disclosure agreement.” For 
example, the claims and terms of 
agreement may be disclosed “upon 
request” by subpoena or in the 
course of other legal processes but 
may not be subject to general dis-
closure via media or other private 
communication except to a spouse, 
attorney, or accountant.

The parties also can cooperate 
in drafting an approved statement 
that will constitute the public dis-
closure if either party is asked. For 
example, specific language could 
state “The parties to this lawsuit 
have decided it is in both sides’ best 
interests to resolve the pending dis-
pute in order to focus on business 
and personal matters. Accordingly, 
effective immediately, the employee 
has dismissed her claims against the 
employer, and any further inquiries 
should be directed to the human 
resources director.”

Finally, the parties can expressly 
expunge all preliminary non-
disclosure agreements but maintain 
that the terms of the settlement will 
not be publicized without notice to 
the company in advance—and if the 
terms are made public, provide for 
an opportunity to craft an accept-
able statement to release to current 
employees or to the public. n
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