






that your dispute has been forever resolved and put 

behind you." 

Thus, take some time to impress upon your client that you 

are on their team and, in a sense, so is the mediator. We 

all want them to make a good business decision, even if it 

stems from some dissatisfaction distribution. 

X. MEDIATOR'S PROPOSALS

If the case does not settle through the back-and-forth 

negotiation process, before the parties walk out of the 

mediation most mediators offer what is called a "Mediator's 

Proposal." Different mediators approach their proposals 

differently. My general procedure is to tell the parties that 

this is not where I am attempting to "do justice," or "be 

fair," or to "try the case," but rather it is simply my opinion 

as to the highest number I could get the defendants to 

pay and the lowest number that I could get the plaintiffs 

to accept, plus other compromise terms depending upon 

the circumstances. 

Usually, a mediator's proposal signifies that the negotiation 

process is now over. All each side needs to do is provide a 

"yes, we will," or a "no, we won't" answer. And if one side 

says yes and the other says no, mediators will usually not 

tell the party that said no that the other party said yes. 

And, since the proposal is still covered by the mediation 

privilege, the clients will not hurt themselves in any future 

negotiations. This process is successful with me about 

seventy percent of the time. 

It is important to check with your mediators in advance to 

confirm that they make a mediator's proposal if the parties' 

negotiations are not successful. Explain the mediator's 

proposal process to your client in advance of the mediation 

so they are not caught off guard and know what to expect if 

that process is invoked. 

XI. CONCLUSION

As with anything else in the practice of law, advance 

preparation helps and, with each experience, a new lesson is 

learned. I hope that some of these suggestions about what 

you and your clients should do to prepare for mediations 

will be helpful. And if they are, you might want to visit my 

website at www.JudgeJimGray.com for more of my writings 

on mediations and other litigation practices. More "justice" 

goes to those who are well prepared! 

* James P. Gray is a retired Judge of the Orange County Superior

Court, the author of Wearing the Robe: The Art and

Responsibilities of Judging in Today's Courts (Square One

Publishers), and presently serves as a mediator, arbitrator and

discovery referee with ADR Services, Inc. in California.
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