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Your Partner in Resolution

A PRAGMATIC GUIDE TO BUSINESS MEDIATION

By Thomas HR Denver, Esq.

Thomas Denver, Esq. has been exclusively committed to dispute resolution since
2000, following a 27-year career handling civil litigation matters. Mr. Denver has
substantial expertise with alternative dispute resolution, having served as a
settlement Judge Pro Tem for the Santa Clara County Superior Court for more
than 25 years, and serving as a Judge Pro Tem for both State and Federal Courts.
Mr. Denver has achieved an extraordinarily high settlement rate while mediating in
excess of 1,000 matters. In addition, he has arbitrated over 600 matters and has
served as a referee or special master in dozens of cases in both state and federal
courts, by court appointment and at the request of the parties.

The term "business mediation" describes
an enormous range of possible disputes
between business entities; it
encompasses everything from common
law claims such as Breach of Contract
and Fraud to claims under various Federal
and State statutes and those under the
UCC. Counsel representing clients in
such mediations must be prepared to deal
with a challenging range of not always
consistent interests and personalities.
The following considerations must be
taken into account:

PREPARATION

Perhaps the most fundamental
consideration in preparing for a business
mediation is identifying the problem the
client wishes to resolve. Is this a "one off",
involving, for example, a supplier who has
provided non-conforming goods and
which will disappear from the supplier list
post mediation or is it a "bet the company"
issue with a key business partner, with
whom the client hopes to maintain an
ongoing relationship? A clear
understanding of what the client wishes to
accomplish is essential; client and
counsel must be on the same page.
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Once the objective of the mediation is
established, the next key consideration is
timing. It is not uncommon to see such
cases mediated pre-litigation, by
agreement of the parties. Particularly
when an ongoing course of business
provides both sides with the underlying
facts of the matter, this can be a cost-
efficient approach. It also avoids the
exchange of accusatory allegations,
which can inflame a situation, particularly
as such pleadings are public records.

If formal discovery is absolutely essential
to a full understanding of the case,
counsel should explore whether a limited
amount of focused discovery, perhaps an
exchange of key documents or
depositions of key witnesses can be
agreed to, before full blown discovery is
initiated.

In many jurisdictions, the Court is going to
insist on mediation at some point, so
counsel may well wish to take control of
the timing. Of course, if discovery is
essential to prepare for a useful
mediation, it should be undertaken.
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PEOPLE

Once this preparation has been done, it is
essential to identify the people who will be
involved in the mediation. This includes
the attorney(s) who will represent the
client at mediation and the people with
genuine authority to speak for the client. A
key error is to have a senior attorney
present, primarily for his or her
gravitas/reputation, but who has only a
passing familiarity with the facts and
background of the case. Have them
present, but, more importantly, have the
lawyer who had done all the work and is
intimately familiar with the details. Equally
crucial, a client representative, who has
actual decision-making authority must be
present or, at a minimum, truly available
remotely throughout the mediation.

While conducting such mediations on line
has become commonplace, it is much to
be preferred to conduct them in person. If
done in person, itis imperative to have the
true decision makers present. It is
common in such mediations to have the
decision makers on both sides step
"outside" and resolve the matter. This is
particularly useful where the parties hope
to preserve an ongoing relationship.

PRESENTATION

The preparation outlined above should
facilitate the generation of a strong
mediation brief. That brief should be
concise and provided to the mediator
early enough to allow for thoughtful
review. These briefs should be exchanged
by the parties. In the rare case where
there is good reason to keep some limited
part of the brief confidential, that should
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be accomplished by a separate
confidential brief for the mediator's eyes
only.

It can be quite useful for counsel to
provide a suggested mediation settlement
agreement setting out terms thought to be
necessary, given the relationship of the
parties; this is particularly useful in
situations where a continuing relationship
is contemplated.

If a confidentiality provision is required,
that should be stated early in the
mediation, as it is common for this to
come out after the basic settlement terms
have been agreed, with a request by one
party for a discount on the agreed
settlement terms. A proposed
confidentiality provision can be useful,
including any enforcement mechanism,
such as a liquidated damages provision or
a stipulated judgment provision in the
event of a failure to perform.

If the matter is in litigation and the
settlement terms require performance
over time, a provision that the court will
retain jurisdiction should be included.

If the subject matter of the mediation is
truly complex, a preliminary conference
call between all counsel and the mediator
can be helpful. Counsel can provide
background on the relationship between
the parties, a primer on any technology or
other devices involved, any particularly
relevant law and, perhaps, suggest what
is required to get to a resolution. An
experienced mediator can ask questions
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and seek input that would be useful to her
or him in preparing for the mediation. At
the same time, counsel can ask the
mediator how he/she conducts
mediations, including whether
presentations by involved persons will be
allowed, such as an engineer explaining
how the widget works or a party
representative explaining how a customer
list was compiled and kept confidential. It
is important to learn if the mediator will
conduct some or all of the mediation in
joint session, with all parties present, in
pure shuttle style, dealing with one party
at a time or in a blend of those
approaches.

Counsel for the plaintiff must decide, prior
to the mediation, if the matter can be
resolved on the basis of a monetary
payment from defendant and, if so, in
what amount. In this setting, an opening
demand likely needs to be "in the
ballpark", although, perhaps, deep in the
center field bleachers to begin. If a more
involved resolution is sought, counsel
must clearly outline the desired terms and
make clear which are negotiable and
which not. The question of an ongoing
relationship should be on the table early,
with an indication of whether it is
essential, possible or a non-starter.
Counsel for defendant should address the
ongoing relationship early, as well. If a
monetary resolution appears possible, an
offer which keeps that prospect alive
should be considered. If a more complex
resolution is necessary, defendant should
be prepared to set out terms with some
precision. In cases of this type, an
approach of "we can do this, if they can do
that" gives the mediator something to
work with.
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If resolution is not likely available in the
first mediation session, it can be very
worthwhile to identify any exchange of
information; limited depositions or other
information gathering is likely to improve
the prospects for progress. If so, there is
much to be said for agreeing to what is
necessary while all parties are present.

If agreement is achieved, a well-crafted
settlement agreement is essential and
should be executed by the necessary
parties at the mediation and/or by
immediate electronic signatures for any
necessary parties not present. The
agreement should incorporate the
language of California Code of Civil
Procedure 664.6 and Evidence Code
1123 or corresponding provisions of
Federal law, if applicable. It is essential
that the settlement agreement be
executed while the parties are present or
by e-signature for those who are remote.
The rule should be not to leave until this is
done.

SUMMARY

Careful preparation, selection of strong
client representatives, thoughtful timing,
strong briefing along with a forceful
presentation at mediation are all
necessary to effective resolution of
business disputes.
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