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Topics to be Covered

e Is a Government Tort Claim required?

e Is the Tort a Negligence action?

e Is the Tort a Dangerous Condition of Public Property case?
e Both Negligence and Dangerous Condition

e Immunities




IS A GOVERNMENT TORT CLAIM REQUIRED?

e Any Action for money or damages requires a claim

« What must be done before a suit can be filed?

e No suit prior to a timely “claim for damages”

 The claim must be presented within 6 months

 The claim must be presented to the Clerk

e The claim must place the entity on notice of the basis of the claim




ONCE THE CLAIM IS FILED - WHAT NEXT?

e The entity must act within 45 days, advise on the action taken and
provide specific notice of 6 months to file suit

 Note: No 2-year statute, just 6 months to present claim

 Note: Only 6 more months to file suit from notice of rejection




WHAT IF THE CLAIM IS LATE?

e An Application for Late Claim Relief

e This is not a “"Late Claim”

e The Claim is an Exhibit to the Application
e Same duty on entity to act within 45 days




THE APPLICATION MUST BE GRANTED
OR DENIED

e Grant if late by mistake, inadvertence, surprise, excusable
heglect and no prejudice to entity

e Grant if claimant was minor for entire first 6 months

e Grant If iIncapacitate or died within first 6 months

e If no action by the entity, claim deemed denied
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TOLLING AND MINORS

e There is no tolling for minors (if late, an application is required and will be
granted if a minor for the 6 months)

e If any tolling, it applies to the time to file suit, not when to present the claim

e If a claim is premised on a lack of mental capacity, “tolling” up to the 1 year
date is basis to grant late claim relief

e If chargers are pending against a claimant, tolled for charges only
e Tolling for serving in the military
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A COMPLAINT OR PETITION FOR
RELIKE TO FILE SUI'T

e If a timely claim, after denial file a complaint within 6 months
e If an application for late claim relief is accepted, the claimiis
deemed timely filed that date and the entity has 45 days to

proceed
e |If an application for late claim is denied, file a Petition with the

court within 6 months of notice of denial
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EXCEPTIONS TO THE REQUIREMENT
OF A CLAIM

e Inverse Condemnation

e Actions against schools arising out of asbestos after 1989
e The Regents of the University of California

e Civil Rights - Section 1983

e FEHA

e e.g. Incarcerated or in the military
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MED-MAL ACTIONS AGAINST A
PUBLIC ENTTTY

e The interplay between Notice of Intent to Sue and a Claim
e Notice of Intent to Sue is not a Claim (but could be)
e A Claim is not a Notice of Intent to Sue (absent specific intent)
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CONSIDER A BREACH OF CONTRACT FOR
MONEY OR DAMAGES

e This has 1 year SOL, not limited to 6 months to present the claim

e What about a Public Works Project - if breached?

e The 2017 - 2027 mechanism to force mediation

e Special claim requirements

e This does not eliminate nor preclude the (1 year SOL) to present a claim
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IS THE TORT A NEGLIGENCE ACTION?

e An auto v auto by an employee in the course and scope (E.g., a
“negligence” action by the driver of a trash truck, bus, police car, etc.)

e A negligent act (or omission) by an independent contractor

e Use of the “negligent” CACI instructions (E.g., 400’s for general
hegligence, 500's professional negligence, 700’'s for motor vehicle, 900’s
for common carriers and 1000’s for premises liability)

e Examples: Auto accidents (by police, fire, garbage, bus)

e Vendor paves road, tree falls, med-mal at county hospital or jail
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IS THE TORT A DANGEROUS CONDITION OF
PUBLIC PROPERTY?

e Trip and fall, roadway defect, signal malfunction, etc.

e Is there a substantial risk of injury, with notice, and causation?

 |s the property owned and/or controlled by the public entity, and/or is there
dual ownership/control?

e Your limited to, and bound the Gov't Code’s CACI instructions: 1100, et seq

« Examples: Trash truck hits stop sign, trip and fall on sidewalk or in street,
roadway defects
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WHAT IF THE ACTION IS5 BOTH FOR
NEGLIGENCE AND DANGEROUS
CONDITION LIABILITY?

 If against a public entity, the 6 months claim is required

o If multiple causes of action or defendants, the claim is required

e Plead carefully: if public and private defendants, the 6 month SOL and
subsequent SOL dates apply; if some causes action require a claim and some do
hot, proceed timely
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A COMMENT ON IMMUNITIES

e The Gov't Code affords several immunities to public entities

« Many may apply, as well as some may not apply

 No punitive damages recoverable against the public entity for torts

e Immunities may insulate a public employee but the employer/public entity
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